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STATEMENT OF QUESTIONS PRESENTED 


Whether the District Court erred in failing to find that 
the certificate of public convenience and necessity to which 
Section 401(g) of the Federal Aviation Act has reference 
is the over-all certificated operating authority held by a 
carrier, rather than the single document in which only 
a@ portion of such authority is contained? 


If so, whether the District Court erred in failing to find 
that it would be a permissible alteration, amendment, or 
modification of the certificated operating authority of 
Pan American World Airways, Inc., under Section 401 (g) 
of the Federal Aviation Act to eliminate its authority to 


operate over Route FAM-20 between Seattle, Washington, 
and Fairbanks, Alaska, contained in one of Pan Amer- 
ican’s ten certificates; constituting 2% of its system route 
miles and 1% of its system revenues, expenses, revenue 
ton miles, and revenue plane miles, respectively; and 
operated by Pan American at a substantial loss? 


Whether the District Court erred in failing to find that 
the Appellee was required to exhaust its administrative 
remedies before the Board? 
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SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Civil Aeronautics Board, After Finding 
That The Public Convenience And Necessity So 


Requires, May Alter, Amend, Or Modify The 


Certificated Authority Of Pan American World 
Airways, Inc., To Eliminate Its Operating Au- 
thority Over Route FAM-20 Between Seattle, 
Washington, And Fairbanks, Alaska 


A. The certificate of public convenience and 
necessity to which Section 401(g) has ref- 
erence is the over-all certificated operating 


authority held by Pan American, not the 
single document in which Pan American’s 
Alaskan authority is contained 


1. 


This question was presented to this court 
in Alaska Airlines, Inc. v. CAB, 285 F. 
2d 672 (1960) and decided in accordance 
with the construction of Section 401(g) 
of the Act followed by the Board in this 


. The fact of whether a carrier’s certifi- 


cated operating authority is contained in 
a single document, or several documents, 
is a matter of happenstance without any 
substantive effect whatever 


. The District Court erred in finding that 


the certificate of public convenience and 
necessity to which Section 401(g) has 
reference is the single document in- 
volved, rather than the over-all certifi- 
cated operating authority held by a 
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a. The District Court’s construction of 
Section 401(g) is contrary to long- 
standing administrative construction 
which has received judicial approval. 
The District Court’s construction of 
Section 401(g) does substantial vio- 
lence to the statutory scheme and 
purpose of the Federal Aviation Act 
and completely frustrates the Con- 
gressional directive to the Board to 
promote a sound national air trans- 
portation system 
The District Court’s construction of 
Section 401(g) leads to a number of 
absurd results which Congress cannot 
be considered as ever having intended 


B. Since the elimination of Pan American’s 
service over FAM-20 between Seattle, Wash- 
ington, and Fairbanks, Alaska, will have no 
material impact on Pan American’s world- 
wide system operations, nor change the es- 
sential character of its service as an inter- 
national carrier, such elimination is clearly 
a permissible alteration, amendment, or 
modification of certificated authority under 
Section 401(g) of the Federal Aviation Act 


1. The “line” between a permissible altera- 
tion and a prohibited revocation is 
whether a “basic transformation” is 


The effect of the termination of Pan 
American’s operating authority over its 
route FAM-20 would be to reduce its 
system route miles by 2%, the number of 
points which it is authorized to serve 
by 4%, and its system revenues, ex- 
penses, revenue ton miles, and revenue 
plane miles by 1%—clearly not consti- 
tuting a material impact on Pan Amer- 
ican’s system operations 
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8. The principal character of the service 
which Pan American is authorized to 
provide is as a globe-circling interna- 
tional American flag carrier. The elimi- 
nation of a stub end route, embracing 
intra- Alaska and interstate service, 
which is now operated at a substantial 
loss, will not effect a “basic transforma- 
tion” in the character of the service 
which Pan American is authorized to 


II. The Decision Of The Court Below Appears To 
Be Influenced By Certain Erroneous Dicta Ob- 
servations With Regard To The Manner In 
Which This Proceeding Before The Board Was 
Instituted, And The Propriety Of The Basis 
For Certain Tentative Conclusions Announced 


A. The Board, which is authorized by Section 
401(gz) of the Act “upon its own initiative” 
to alter a certificate if the public conven- 
jence and necessity so requires, may insti- 
tute an investigation under Section 401(g) 
establishing as the “focal point” for the 
trial of the case a staff study containing 
certain recommendations adopted by the 
Board as “tentative conclusions” 


B. Under the designation by Congress of public 
convenience and necessity as the criterion 
for the modification or amendment of a cer- 
tificate, the Board may consider substantial 
reductions in subsidy requirements for 
Pacific Northwest- Alaska air service as 
grounds for such modification or amend- 
ment. Alaska Altrlines, Inc. v. CAB, 285 
F. 2d 672 (1960) 
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III. The Court Below Erred In Failing To Dismiss 
Appellee’s Complaint As Premature 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,469 


ALASKA AIRLINES, INC., 
Appellant 
Vv. 


Pan AMERICAN WORLD AIRWAYS, INC., 
Appellee 


No. 17,478 


Boy, ET AL., Civ, AERONAUTICS BOARD, 
Appellant 


Vv. 


PAN AMERICAN WORLD AIRWAYS, INC., 
Appellee 


Appeal From Judgment Of The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLANT, ALASKA AIRLINES, INC. 


JURISDICTIONAL STATEMENT 


This suit was instituted in the District Court for the 
District of Columbia on April 16, 1962, by Pan American 
World Airways, Inc., Appellee herein, seeking declaratory 


2 


and injunctive relief against the Members of the Civil 
Aeronautics Board. (J.A. 2). The suit challenged the 
statutory authority of the Board under the Federal 
Aviation Act of 1958, as amended, to take certain action 
relating to Appellee’s certificated operating authority, and 
sought to enjoin, in part, an investigation instituted by 
the Board into the pattern of air service between the 
Pacific Northwest and Alaska. 


Alaska Airlines, Inc., Appellant herein, was granted 
leave to intervene. (J.A. 150). 


This is an appeal under 28 U.S.C. Sec. 1291 from a 
final judgment and order entered on July 20, 1962, grant- 
ing Appellee’s motion for summary judgment, enjoining 
further proceedings in the Board-instituted investigation 
in certain respects, and denying Appellants’ motions to 
dismiss and for summary judgment. 


STATEMENT OF THE CASE 


Board Proceeding. By Order No. E-18120, dated March 
19, 1962, the Civil Aeronautics Board instituted a com- 
prehensive investigation into the pattern of air service 
between the Pacific Northwest and Alaska. (J.A. 10). 


There are presently four certificated air carriers pro- 
viding air service between the Pacific Northwest and 
Alaska. Two carriers, Alaska Airlines, Inc., and Pan 
American World Airways, Inc., provide this service be- 
tween the Pacific Northwest and Fairbanks, Alaska.’ 


2 The time for filing the record on appeal was extended to De- 
cember 13, 1962, by the District Court. (J.A. 2). The appeals of 
the Civil Aeronautics Board and of Alaska Airlines were consoli- 
dated by Order of this Court on January 7, 1963. 


2 Alaska Airlines is authorized to provide service between 
Seattle/Tacoma, Washington, and Portland, Oregon, on the one 
hand, and Fairbanks, Alaska, on the other hand. Pan American 
is authorized to provide service in competition with Alaska Airlines 
between Seattle/Tacoma and Fairbanks, and, in addition, is au- 
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Two other carriers, Pacific Northern Airlines, Inc., and 
Northwest Airlines, Inc., provide this service between the 
Pacific Northwest and Anchorage, Alaska.* 


In its Order No. E-18120, the Board indicated the rea- 
sons for instituting this investigation. The Board there 
registered its deep concern over the operating losses re- 
sulting from the existing multiple-carrier service. It 
pointed out that since Pan American went off subsidy in 
1957, its operating losses in its Alaska Division had 
ranged from $952,000 to $2 million.? It also pointed out 
the increasing subsidy requirements of Pacific Northern 
and Alaska Airlines attributable to their mainland- 
Alaska service, amounting, in fiscal year 1961, to $2.8 


thorized to serve the intermediate points of Ketchikan and Juneau, 
Alaska, and Whitehorse, Yukon Territory, Canada. With respect 
to the latter point, it should be noted that there is presently pend- 
ing before the Board an application for approval of an agreement 
whereby Pan American will transfer its authority to serve White- 
horse to Wien Alaska Airlines, Inc., a local intra-Alaskan carrier. 
(J.A. 108). On January 17, 1968, an Examiner of the Board 
recommended approval of this transfer. 


1 Pacific Northern is authorized to provide service between 
Seattle/Tacoma and Portland and Anchorage via, among others, 
the intermediate points of Ketchikan and Juneau, Alaska. Between 
Seattle, Ketchikan, and Juneau, its service is competitive with Pan 
American, see footnote 1 supra, and between Seattle and Anchor- 
age it is competitive with Northwest Airlines which is certificated 
between Seattle/Tacoma and Anchorage as part of a route from 
Seattle/Tacoma to the Orient. 


2 Prior to the decision of this court in Summerfield v. Civil Aero- 
nautics Board, 92 App. D.C. 256, 207 F. 2d 207 (1958) aff'd sub 
nom Delta Air Lines, Inc. v. Summerfield, 347 U.S. 74 (1954), the 
Board established separate subsidy rates for each “division” of 
Pan American. In that case, however, this court held that “need” 
subsidy rates must be based upon the “need” of the carrier as a 
whole. Accordingly, since Pan American system operations have 
been profitable since 1957, it is not entitled to subsidy on its main- 
land-Alaska service even though it has sustained substantial losses 
in this service. Such losses, in effect, are now made up by profits 
on its services in other areas in which it operates all over the 
world. 
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million. Finally, it expressed the view that the economics 
of mainland-Alaska air service would continue to de- 
teriorate because of the very slow historic traffic growth 
in this market and the introduction, or prospective intro- 
duction, of large capacity jet equipment by all four 
carriers. (J-A. 11). In short, the Board felt that there 
were now too many carriers serving Alaska in the light 
of the over-all traffic potential and the introduction of jet 
equipment into service. 


Order No. E-18120 also set forth certain “tentative 
conclusions” reached by the Board, based upon a study 
conducted by its staff, as to the manner in which the 
problems of mainland-Alaska air service might be solved. 
This staff study contained a number of recommendations 
designed to achieve a more stable economic pattern of 
mainland-Alaska air service, the most important of which 
was its recommended solution to the problem of too many 
carriers in the market by the elimination of all operating 
authority of Pan American on its Alaskan route. The 
reasoning by the staff underlying this recommendation, 
adopted by the Board as a tentative conclusion, as set 
forth in the staff study attached to Order No. E-18120, 
was, in part: 


“Termination of Pan American’s Alaska service’ 
is based primarily on the carrier’s dwindling interest 
in this area, together with the fact that Alaska should 
be better served by carriers whose only interest will 
be to serve that area. The route has never been a 
significant one for Pan American when compared 
with its other divisions, or by measuring its negative 
Alaskan growth Se the 1955-60 period. For 
example, in 1952, its Alaska Division accounted for 
4 percent of its system revenues, and today it repre- 
sents just over 1 percent... . The question is raised 
as to whether this carrier’s interest in Alaska de- 


7 The Board can terminate this authority under the prin- 
ciple enunciated in Alaska Airlines v. C.A.B., 285 F. 2d 672.” 
(J.A. 23-24). 
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clined substantially once it went off subsidy. Pan 
American last received subsidy on this route during 
fiscal 1957 ($832,000) when it carried 60,183 

assengers. The following year its participation 

ropped to 37,541. Pan American’s primary interest 
in Alaska may be for a stepping stone to the Orient 
from the east coast of the United States. For that 
reason we would only suspend Pan American at Fair- 
banks until 60 days after the Board’s decision in the 
Reopened Transpacific Route Case.” 


In Order No. E-18120 the Board also indicated that the 
staff study calling for a three-carrier mainland-Alaska 
system resulting from the elimination of Pan American, as 
well as for other recommended action,? was to “serve as 
the focal point for the trial of the case”. (J.A. 13). It 
required that the presentations of the participants in the 
proceeding should be limited to showing how the con- 
clusions derived from the study should be modified. (J.A. 
13). The Board thus contemplated that all parties were 


free to present, and support, solutions alternative to those 
suggested by the staff and adopted by the Board as tenta- 
tive conclusions, including proposed changes in the cer- 
tificated authority of any of the four carriers. (J.A. 111). 


Such was the nature of the investigation contemplated. 
The Board then ordered, in part: 


“1. That an investigation be and it hereby is in- 
stituted to determine whether the public convenience 
and necessity require, and the Board should order, the 
alteration, amendment, modification, suspension, 


1 Other staff recommendations adopted as tentative conclusions 
by the Board included a restriction of Northwest’s Seattle-An- 
chorage flights to through flights originating or terminating be- 
yond Anchorage in the Orient; the elimination of Portland, Ore- 
gon, from the certificates of both Alaska Airlines and Pacific 
Northern; the restriction of off-route charter activity by Alasks 
Airlines and Pacific Northern; and service in the Seattle-Ketchi- 
kan-Juneau market (now provided by both Pacific Northern and 
Pan American) to be provided by either Alaska Airlines, or Pa- 
cific Northern, or both. (J.A. 12-18). 
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termination, or renewal, in whole or in part, of the 
certificates of Alaska Airlines, Inc., for routes 128 
and 138; Northwest Airlines, Inc., for routes 129 
and 140; Pacific Northern Airlines, Inc., for routes 
139 and 142; and Pan American World Airways, 
Inc, for Alaskan route FAM-20; insofar as Pacific 
Northwest-Alaska air transportation is concerned, in 
accordance with the tentative conclusions set forth 
in the attached study;” (J.-A. 14). 

Proceedings in the court below. On April 16, 1962, Pan 
American filed a Complaint in the District Court of the 
District of Columbia against the Members of the Board 
asking (1) for a declaratory judgment that the Board 
is “without any statutory authority to ‘terminate’ or re- 
voke” Pan American’s certificate for its Alaska service 
and that it “unlawfully assumed jurisdiction for this 
p ”> and (2) that the Board be restrained from 
proceeding with “the investigation to determine whether 
plaintiff's Alaska route FAM-20 should be ‘terminated’ 
or revoked and from any termination or revocation of 
such route.” 


The gravamen of Pan American’s Complaint and argu- 
ment before the court below was that its authorization 
to provide service over its Alaskan route (designated 
FAM-20) was contained in a single “certificate’—one of 
ten certificates which it holds embracing the aggregate 
of its certificated authority; that the Board had asserted 
jurisdiction to “terminate” that “certificate” for FAM-20; 
that the Board is not authorized in Section 401(g) of the 
Federal Aviation Act to “terminate” a certificate; that 
certificate “termination”, whether directly or in the guise 
of a certificate amendment, constitutes a certificate “revo- 
cation” which, under Section 401(g) of the Act may only 
be effected for violations of law not here involved; and, 
therefore, that the Board had asserted authority to take 
action not authorized by the statute. 
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Aware of this construction given to the Board’s order 
by Pan American in the court proceeding, the Board, prior 
to oral argument before the court below on pending mo- 
tions for summary judgment, issued its Order No. E- 
18576 relating “to the use of the word ‘termination’ ” 
in its Order E-18120. It said, in part: 


“In the Board’s view, the certificate of public 
convenience and necessity to which Section 401(g) 
has reference is the over-all or entire operating au- 
thority held by a carrier, and its power to alter, 
amend or modify certificate authority in this respect 
is not affected by the circumstance that a particular 
carrier may hold one or more separate documents 
entitled ‘certificate’ or that the particular authoriza- 
tion affected is set forth in a separate document of 
authorization. See Alaska Route Modification Case, 
17 C.A.B. 948, 959 (1953). Rather, the propriety of 
our action under Section 401(g) with respect to any 
particular carrier holding several separate certifi- 
cates of public convenience and necessity is not to be 
determined in the light of the single certificate di- 
rectly involved, but rather in terms of the effect upon 
the carrier as a whole. See Alaska Airlines v. Civil 
Aeronautics Board, 285 F. 2d 672 (C.A.D.C._1960) ; 
Panagra Terminal Investigation, 4 C.A.B. 670 
(1944). Here, our prior orders (E-18120 and E- 
18544 on reconsideration, etc.) made plain that the 
Board proposed an investigation into the over-all 
route structure in relation to so-called Pacific North- 
west-Alaska service, and that the Board as a cul- 
mination of that investigation intended to be in a 
position to take any action within its legal authority 
which is required by the public convenience and 
necessity. One possible such action would be the 
alteration, amendment, or modification of existing 
authorizations in such fashion as to delete therefrom 
the authority to serve particular points or route seg- 
ments, and it was to this possibility that the word 
‘termination’ referred. Any such ‘termination’, how- 
ever, in our view would be an alteration, modifica- 
tion or amendment of the carrier’s basic operating 
authority (i.e., the totality of the services which it 
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is authorized to perform by reason of a certificate, or 
certificates, of public convenience and necessity) and 
the propriety or impropriety of such an action nec- 
essarily would be required to be determined in the 
light of the carrier’s system and the principles here- 
tofore stated.” (J.A. 118-119). 
Accordingly, “to remove any doubts as to our intentions 
and views on this point . . .” the Board amended the 
ordering paragraph of Order No. E-18120 quoted at p. 6, 
supra, to eliminate the word “termination.” (J.A. 119). 


Nevertheless, the court below, Holtzoff, J., granted a 
motion for summary judgment filed by Pan American for 
reasons substantially along the lines of those advanced 
by Pan American, and summarized above. It also denied 
2 motion for summary judgment made by the Board and 
supported by Alaska Airlines advancing the reasoning set 
forth in the portion of the Board order quoted im- 
mediately above. 


The court further denied motions to dismiss filed by the 
Appellants which alleged that the court action was pre- 
mature inasmuch as Pan American had not exhausted its 
administrative remedies. The court held that the doc- 
trine of exhaustion of administrative remedies did not 
apply when, as it held to be the case here, the challenge 
was to the statutory authority of the administrative 
agency concerned. (J.A. 165-166). 

Finally, the court enjoined the Board from “termi- 
nating, directly or indirectly” Pan American’s certificate 
for route FAM-20 “in the proceeding pending before the 
Board in Docket 13463.” (J.A. 168). 


STATUTE INVOLVED 


The pertinent provisions of the Federal Aviation Act 
of 1958, Section 101, 72 Stat. 737 et seq., 49 U.S.C. 1301 
et seq., and particularly of the provisions of Section 401 
(g), 72 Stat. 754, 49 U.S.C. 1371, relating to the altera- 
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tion, amendment, modification, and revocation of certifi- 
cates of public convenience and necessity, by the Board, 
are set forth in Appendix 1 hereto.’ 


STATEMENT OF POINTS 


1. The District Court erred in refusing to find that all 
of the certificates held by Appellee should be considered 
as a single entity in determining the Civil Aeronautics 
Board’s power to alter, amend, or modify Appellee’s cer- 
tificated authority. 


2. The District Court erred in finding that the Civil 
Aeronautics Board lacked the legal power to take the 
action it had tentatively proposed in Order No. E-18120 
with regard to Appellee’s certificated authority, after 
hearing and after making appropriate findings that the 
public convenience and necessity required such action. 


3. The District Court erred in granting Appellee’s 


Motion for Summary Judgment and for Injunctive Relief 
to the extent set forth in its order. 


4. The District Court erred in finding that it was un- 
necessary for Appellee to exhaust its administrative 
remedies before the Civil Aeronautics Board. 


5. The District Court erred in failing to grant Appel- 
lants’ Motions to Dismiss and for Summary Judgment. 


1The Air Carrier Economic Regulation in Title IV of the Civil 
Aeronautics Act of 1988, 52 Stat. 987, was recodified in the Fed- 
eral Aviation Act of 1958, 72 Stat. 737 et seq., 49 U.S.C. 1301 
et seq., and most sections were renumbered although not changed 
substantively. Except as specifically noted, all references are to 
the Federal Aviation Act 
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SUMMARY OF ARGUMENT 
I 


In Section 401(g) of the Federal Aviation Act Con- 
gress empowered the Board to “alter, amend, (or) 
modify” any “certificate” if it finds “the public con- 
venience and necessity so require.” It has authorized the 
Board to “revoke” a certificate, however, only in the case 
of an intentional violation of law. 


There is obviously a difference between a “revocation” 
and an “alteration”. The former takes away completely. 
The latter changes, but does not take away completely. 
The “line” between the two, followed by the Board, is 
whether a ‘basic transformation” has been effected. 
Panagra Terminal Investigation, 4 C.A.B. 670 (1944). 


Pan American’s operating authority to provide service 
over its Alaskan route between Seattle and Fairbanks, 
FAM-20, is contained in a single certificate. However, 
that document is but one of ten such certificate documents 
held by Pan American which, in the aggregate, contain its 
certificated operating authority to provide service all over 
the world. The principal issue in this case is whether the 
certificate of public convenience and necessity to which 
Section 401(g) has reference is the over-all certificated 
operating authority held by Pan American, or the single 
document in which Pan American’s Alaskan authority is 
contained. 


If the power of the Board under Section 401(g) is to 
be determined by looking only to the single Alaskan cer- 
tificate document, then Appellant readily concedes that 
the Board does not have the authority to take the action 


2 Remanded on other grounds, W. R. Grace & Co. v. CAB, 154 
F. 2d 271 (2nd Cir. 1946), cert. dismissed for mootness sub nom 
Pan American Airways Corp. v. W. R. Grace & Co., 332 U.S. 827 
(1947). 
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which it indicated as a possibility following the con- 
clusion of its investigation. The elimination of all of 
Pan American’s Alaskan operating authority would re- 
move all authority from that single piece of paper, con- 
stituting more than just a modification. 


If, on the other hand, the certificate to which Section 
401(g) makes reference is the over-all certificated op- 
erating authority held by Pan American, as Appellants 
contend is the clear meaning of Section 401(g), then the 
Board obviously has the power which it asserts. Under 
the tests of a “basic transformation” applied by the 
Board, and approved by this court in Alaska Airlines, 
Inc. v. CAB, 109 App. D.C. 230, 285 F. 2d 672 (1960), 
the elimination of Pan American’s service over FAM-20 
between Seattle and Fairbanks would be a permissible 
modification under Section 401(g). Such a modification 
would have no material impact upon the over-all operating 
authority and operations of Pan American, reducing its 
system route miles by only 2%, the number of points 
which it is authorized to serve by only 4%, and its system 
revenues, revenue ton miles, and revenue plane miles by 
only 1%. Further, the elimination of this stub-end, iso- 
lated, route segment, embracing intra-State and inter- 
State service, and which Pan American operates at a sub- 
stantial loss, would hardly effect a “basic transforma- 
tion” in the character of the service which Pan American 
is providing as the leading, globe-circling, international 
American flag carrier. 


The court below completely failed to recognize the fore- 
going as the central issue in this case. Almost all of the 
discussion in the opinion below of the scope of the Board’s 
power under Section 401(g) relates to matters, readily 
conceded by Appellant, such as the observation that the 
Board may not achieve an indirect revocation by “resort- 
ing to the device of substituting for the word ‘revoke’ 
some other term that is synonymous or equivalent.” (J.A. 


—_ 


160). In the single paragraph of the opinion devoted to 
this central issue, the court summarily dismissed the argu- 
ment of the Board and Alaska Airlines as an “after- 
thought”, and held that because Section 401(g) “uses the 
word ‘certificate’ in the singular”, it was “clear that Con- 
gress contemplated that each certificate should be treated 
separately.” (J.A. 162). 


This holding is squarely in conflict with the decision of 
this court in Alaska Airlines, Inc. v. CAB, 109 App. D.C. 
230, 285 F. 2d 672 (1960). There Alaska Airlines spe- 
cifically argued that the Board erred in measuring its 
power under Section 401(g) to amend Alaska Airlines’ 
intra-Alaska certificate by the economic impact of such 
a route alteration on the Company’s system operations, 
performed not only under that certificate but also under 
its entirely separate certificate authority between the 
Pacific Northwest and Alaska. This court sustained 
the Board. 


Further, the literal construction given Section 401(g) 
by the court below does substantial violence to the Con- 
gressional directive to the Board to promote a sound 
national air transportation system, which has been held 
by this court to be “peremptory”, American Airlines, Inc. 
v. CAB, 89 App. D.C. 365, 368, 192 F. 2d 417, 420 (1951), 
and which has been held by both the Board and this 
court to underlie the powers granted by Congress in Sec- 
tion 401(g), Caribbean Area Case, 9 C.A.B. 584, 548-549 
(1948) ; Alaska Airlines, Inc. v. CAB, 109 App. D.C. 280, 
232, 285 F. 2d 672, 674 (1960). The position taken by 
Pan American, baldly stated, is that the route structure 
between Seattle and Fairbanks may never be changed 
without carrier consent, no matter how urgent the public 
need may be for such a change, because the Seattle-Fair- 
banks authorizations of Pan American and Alaska Air- 
lines are contained in single documents. In Appellant’s 
view, this position constitutes a completely “unreasonable 
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limitation upon the Board’s power to plot the air map, 
primarily in the public interest,” Western Air Lines, Inc. 
v. CAB, 196 F. 2d 933, 986 (9th Cir. 1952), cert. den’d 
344 U.S. 875 (1952) and is patently contrary to Con- 
gressional intent to grant the Board authority to “modify” 
“certificate rights” in order “to meet the changing de- 
mands of commerce and the national defense.” United 
Air Lines, Inc. v. CAB, 198 F. 2d 100, 106 (7th Cir. 
1952). 


Further, the construction given Section 401(g) by the 
court below leads to a number of absurd results which 
Congress cannot be considered as ever having intended: 


It is true that Congress intended in the Act to achieve 
a “security of route”, but this is not synonymous with 
ascribing Congressional intent to achieve a security for 
each certificate document which an air carrier may have, 
as the court below apparently assumed. The purpose of 
“security of route” was to insure proper financing, CAB 
vy. Delta Air Lines, Inc., 367 U.S. 316, 824 (1961), and 
it is completely unreasonable to believe that Congress 
assumed an investor would be cognizant of the number 
of documents in which a carrier’s certificated authority 
was contained. In any event, even if investors were 
aware of these esoteric facts, it is difficult to see how 
they would become panicked by the prospect of the elimi- 
nation of Pan American’s operating authority in Alaska, 
constituting 1% of its system revenues and generating a 
substantial loss to the Company. 


Finally, the fact of whether a carrier’s certificated 
operating authority is contained in a single document, or 
several documents, is a matter of happenstance which for 
the past 24 years has been without significance to either 
the Board or the carriers. Separate certificates have 
frequently been consolidated by the Board on its own 
initiative, or by request of the carrier, for example, to 
reduce “clerical and administrative work”. Northwest Air- 
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lines, Ine., Consolidation, 7 C.A.B. 199, 202 (1946). 
Today, carriers holding more than one certificate may, 
as in the case of Pan American, have certificates con- 
taining a single, short, route segment, or a large number 
of route segments which, in aggregate, sweep half way 
round the world. Many carriers only hold a single cer- 
tificate containing all of their authority; other carriers, 
like Pan American, hold a large number. Appendix 2, 
infra. It is completely unreasonable to assume that Con- 
gress, in its broad developmental directive to the Board 
to promote a sound national air transportation system 
through the modification powers of Section 401(g), in- 
tended to surround that directive with the thoroughly 
artificial consideration of the number of pieces of paper 
in which certificated authority is contained. 


0 


The observations in the opinion of the court below to 


the effect that the manner in which the proceeding before 
the Board was instituted was unfair to Pan American 
and constituted a departure from “the fundamental con- 
cepts of our jurisprudence” (J.A. 155-156), are thorough- 
ly erroneous dicta views on a matter never argued before 
the court below and which denounce a practice used by 
the Board from time to time for the past two decades. 
When Congress authorized the Board in Section 401(g) 
to alter, amend, or modify certificates “on its own initia- 
tive”, after notice and hearing, in order to promote a 
sound national air transportation system, it obviously 
did not intend the Board to institute such proceedings 
blindly. The Board acted here, after a study of the 
matter prepared by its staff, and attached a copy of that 
study to its order so that all parties would be fully 
apprised of the problem areas. The Board did not decide 
anything in that order. It reached “tentative conclusions” 
based on the study, but made it clear that it anticipated 
all carriers would submit their own solutions to the prob- 
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lem, which might involve changes in the certificated au- 
thority of any of the carriers, and that no final decision 
would be made until after a full evidentiary record. The 
implication of the court below to the effect that the Board 
has already made up its mind how it will decide the case, 
and is merely going through the formality of a hearing as 
a sort of nod of “due process” to Pan American, is utterly 
without fact or foundation. 


Equally erroneous are the dicta observations in the 
opinion of the court below that it seems “strange to 
penalize the strongest air carrier (Pan American) in 
order to build up its rivals (Alaska Airlines and Pacific 
Northern) who seem to be in need of assistance.” (J.A. 
155). This venture into the judgment considerations of 
what the public convenience and necessity requires, dele- 
gated by Congress to the Board, partakes of a view that 
“private”, not “public”, convenience and necessity con- 
siderations dictate the development of the national air 
transportation pattern, and seems to suggest that the 
Board is governed by some sort of “last in, first out” 
rule in Section 401(g). 


This view is contrary to all prior Board and judicial 
precedent on the subject. For example, for several years 
the Board has been substituting more recently certificated, 
subsidized, local service carriers for nonsubsidized trunk 
carriers in the exercise of its function to promote a 
sound national air transportation pattern, and has been 
sustained by the courts in doing so. United Air Lines, 
Inc. v. CAB, 198 F. 2d 100 (7th Cir. 1952); Western 
Air Lines, Inc. v. CAB, 196 F. 2d 933 (9th Cir. 1952), 
cert. den’d $44 U.S. 875 (1952). An even more direct 
precedent is the Intra-Alaska Case, 28 C.A.B. 57 (1958), 
affirmed by this court in Alaska Airlines, Inc. v. CAB, 
109 App. D.C. 280, 285 F. 2d 672 (1960). There the 
Board deleted some 1,600 route miles from Alaska Air- 
lines’ intra-Alaska certificate over which it was providing 
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service and which it had pioneered three decades before, 
and simultaneously certificated two local Alaskan carriers 
in its stead on the grounds that there would be a more 
economic route pattern if such service were provided by 
a carrier whose services were entirely confined within 
Alaska. This court held that “the fact that the Board, 
as part of its readjustment of the intra-Alaska air service 
pattern, assigned to other carriers the feeder routes 
formerly assigned to Alaska Airlines, is immaterial to the 
validity of the order which amended that carrier’s cer- 
tificate.” 109 App. D.C. 230, 233, 285 F. 2d 672, 675. 
(Emphasis supplied). Surely, if this court has sustained 
the Board in the substitution of local Alaskan carriers 
over Alaska Airlines’ intra-Alaska service, leaving Alaska 
Airlines as “a trunkline carrier from Seattle-Portland 
to the principal cities in Alaska . . .”, 109 App. D.C. 230, 
231-232, 285 F. 2d 672, 673-674, the Board has the 
authority to eliminate the operating authority of Pan 
American over a relatively insignificant segment of its 


globe-circling routes, when this segment, as a result of the 
Intra-Alaska case, is now the backbone of Alaska Airlines’ 
entire system. 


i 


Due to the fact that substantial delays have been caused 
already in the Board’s investigation by the proceedings in 
the court below, dismissal at this stage without resolving 
the issues of substance raised by the motions for sum- 
mary judgment would not expedite matters at the ad- 
ministrative level. However, it is nevertheless apparent 
that failure of the court below to grant Appellants’ 
motions to dismiss Pan American’s complaint as pre- 
mature was in error. Its injunctive relief was granted at 
the very outset of the Board’s investigation, before the 
hearing even started. Only where a statute has been 
“obviously” violated so that a “sacrifice or obliteration” 
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of rights Congress created to protect the interest of the 
individual or the public is “clearly” shown, may a court 
of equity intervene before the administrative process is 
completed. Order of Railway Conductors v. Pitney, 326 
U.S. 561, 566 (1946). This court has declared that “only 
rarely, and in exceptional circumstances, is such a course 
justified.” Green v. Baughman, 94 App. D.C. 291, 214 
F. 2d 878 (1954). Patently, no such case exists here. 


ARGUMENT 


L. The Civil Aeronautics Board, After Finding That The 
Public Convenience And Necessity So Requires, May 
Alter, Amend, Or Modify The Certificated Authority 
Of Pan American World Airways, Inc., To Eliminate 
Its Operating Authority Over Route FAM-20 Between 
Seattle, Washington, And Fairbanks, Alaska. 


A. The certificate of public convenience and neces- 
sity to which Section 401(g) has reference is the 
over-all certificated operating authority held by 
Pan American, not the single document in which 
Pan American’s Alaskan authority is contained. 


1. This question was presented to this court in Alaska Air- 
lines, Inc. v. CAB, 285 F. 2d 672 (1960) and decided in ac- 
cordance with the construction of Section 401(z) of the 
Act followed by the Board in this case. 

In the Intra-Alaska Case, 28 C.A.B. 57 (1958), dis- 
cussed at pp. 15-16 supra, the Board sought to justify 
as a permissible route alteration the substantial deletion 
of route authority which it had made in Alaska Airlines’ 
intra-Alaska certificate by pointing to what it considered 
the relatively insignificant economic impact of such a 
route alteration on the company’s system operations, per- 
formed not only under its intra-Alaska certificate, but also 
under its entirely separate certificate authorizing serv- 
ice between the Pacific Northwest and Alaska. This 
was consistent with its position taken in this case that 
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the certificate to which Section 401(g) has reference is 
the over-all certificated operating authority held by a 
carrier, not the single document involved. 


On appeal to this court, Alaska Airlines contended that 
the Board erred. It said in its brief to this court: 

« _ . in measuring the power of the Board to alter, 
amend, or modify a certificate, the scope of the dele- 
tions must be measured against the totality of the 
certificate from which they are being made. As such, 
under the specific language of Section 401(g), it 
would be incorrect to measure such deletions against 
2 combination of certificates, including those remain- 
ing completely unaffected.” (p. 41) 


The Board in its brief to the Court of Appeals an- 
swered Alaska Airlines’ argument as follows: 


“There is nothing in the statute which suggests that 
the Board’s powers are limited by the happenstance 
of whether the carrier’s various authorizations are 


set forth in one or more documents. Rather, the Act 
establishes the certificate of public convenience and 
necessity as the basic method of Sa @ car- 


rier to conduct operations, and we think the Con- 
gress in Section 401(g) has reference to the over- 
all basic authorization rather than the particular 
form which it took.” (p. 20) (footnotes omitted) 


This court, in its opinion, summarized the Board’s 
argument as follows: 


“The Board says the impact of a certificate altera- 
tion is measured in terms of overall system opera- 
tions, that current economic factors must be con- 
sidered, and that this latter consideration is a re- 

irement of the public convenience and necessity. 
.. 2” 109 App. D.C. 230, 231, 285 F. 2d 672, 673. 
(Emphasis supplied) 

This court did not adopt the argument advanced by 
Alaska Airlines in the Alaska Airlines case identical to 
the holding of the court below in this case. Instead it 
agreed “with the views expressed by the Board. . . .” 109 


19 


App. D.C. 230, 238, 285 F. 2d 672, 675, and affirmed its 
order. 


In Appellant’s opinion, the central issue of this case 
has already been decided in the Alaska Airlines case. 


2. The fact of whether a carrier's certificated operating au- 
thority is contained in a single document, or several docu- 
ments, is a matter of happenstance without any sub- 
stantive effect whatever. 

Before proceeding to a detailed demonstration of the 
error in the holding of the court below that the certifi- 
cate to which Section 401(g) has reference is the single 
document in which Pan American’s Alaskan authority 
is contained, rather than its over-all certificated authority, 
it might be helpful to first consider the reasons for the 
wide variance in the number of documents in which the 
certificated authority of air carriers is contained, as set 
forth in Appendix 2 to this brief, and for the assertion 
made to this court by the Board in the Alaska Airlines 
case, that the question of whether a carrier’s authoriza- 
tions are set forth in one or more documents is a matter 
of happenstance completely without any significance ei- 
ther to the Board or to the carriers. 


The Federal Aviation Act provides that no carrier 
shall engage in any transportation without a certificate 
“guthorizing such air carrier to engage in such trans- 
portation.” Section 401(a), 72 Stat. 754, 49 U.S.C. 1871 
(a) (Appendix 1, infra.) The Act also provides that 
each certificate issued shall specify terminal and inter- 
mediate points, if any, between which the air carrier is 
authorized to engage in air transportation. Section 401 
(e) (1) (2) and (8), 76 Stat. 143, 49 U.S.C. 1871(e) 
(1) (2) and (8). (Appendix 1, infra.)? 


1 An exception is made in the case of foreign air transportation 
and supplemental air transportation where, in the event such 
specificity is impractical, a general route description is all that is 
required. Idem, 
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Pursuant to these provisions the Board has set forth 
air carrier operating authority in the form of route 
segments between designated terminal points, and via in- 
termediate points, if any. Sometimes a certificate will 
contain only one such route segment, as in the case of 
Pan American’s Alaskan route here involved between 
Seattle and Fairbanks via Ketchikan, Juneau, and White- 
horse. (J.A. 134-136). In most instances, however, a 
certificate will contain a number of such route segments, 
as for example, the document containing Pan American’s 
Caribbean and South American route authority. (J.A. 
138-144). In the case of many carriers, all of their route 
segments are contained in a single certificate. (See Ap- 
pendix 2.) 


It is largely the carriers which were in existence be- 
fore the passage of the Civil Aeronautics Act of 1938 
(the predecessor of the Federal Aviation Act of 1958) 
whose operating authority is contained in more than one 


or two documents. (See Appendix 2.) This is so be- 
cause in implementing the “grandfather” provisions of 
the Civil Aeronautics Act of 1938, the Board followed the 
practice of issuing a separate certificate for each pre- 
existing mail contract. Neither the carriers nor the 
Board gave any particular significance to this practice, 
however, recognizing that it did not make any practical 
difference to a carrier whether two or more route seg- 
ments are contained in one or two “certificates.” Thus, 
Eastern Air Lines, Inc., in applying for its “grand- 
father” rights covering 7 different route segments, in- 
dicated to the Board that it was immaterial whether the 
Board granted “a single certificate covering all of such 
service, or any number of certificates covering any com- 
bination of such service . . . provided that such certifi- 
cates in the aggregate authorize all of the service which 
the applicant is entitled to engage in pursuant to Section 
401(e) (1) of the Act.” Eastern A.L., Grandfather Cer- 
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tificates, 1 C.A.A. 178, 174 (1939). Similarly, in dis- 
cussing a route segment of Mid-Continent Airlines 
granted under its “grandfather” rights and contained 
in a single certificate, the Board pointed out that “the 
same rights would have been conferred had two separate 
certificates been issued, each containing one of the two 
linear routes described above.” National Air, Jacksonville- 
Miami Nonstop, 6 C.A.B. 521, 526, n. 9 (1945). 


In Pan American’s case, its initial multiplicity of cer- 
tificates arose from an additional factor. It so happened 
that at the time of the passage of the Civil Aeronautics 
Act of 1938, Pan American was operating in the form of 
a system of affiliated and subsidiary companies, all ulti- 
mately controlled by Pan American Airways Corporation, 
a Delaware corporation. Each of these companies sepa- 
rately applied for, and received, separate “grandfather” 
certificates, and shortly thereafter merged into Pan 
American Airways, Inc. (New York). Pan American 


Airways, Inc., et al. Merger, 2 C.A.B. 503 (1940). The 
individual certificates were thereafter reissued in the 
name of Pan American Airways, Inc. 


Over the course of the years, the total number of out- 
standing documents in which the initial operating au- 
thority of the “grandfather” carriers were contained has 
been substantially reduced by consolidation. This con- 
solidation has often been effected by the Board on its own 
initiative without any notice to the carrier or hearing on 
the grounds that it may consolidate and separately name 
in one “certificate” two or more route segments pre- 
viously contained in two or more “certificates” when such 
consolidation does not “increase or lessen the carrier’s 
existing authority.” Transpacific Route Case, Docket 
No. 7728, Order No. E-16285, Dec. 7, 1960, p. 41. In that 


1 Pan American Airways, Inc. (New York); Pan American Air- 
ways Company (Nevada); Pacific Alaska Airways, Inc. Panama 
Airways, Inc., and Urba, Medellin and Central Airways, Inc. 
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case, for example, Pan American’s authorization to pro- 
vide service between San Francisco/Los Angeles and 
Honolulu was shifted from its certificate for Route 130 to 
its certificate for Route 117. Order No. E-16287-5, Janu- 
ary 18, 1961. 


Consolidation into a single route segment in one cer- 
tificate of two or more route segments previously con- 
tained in different certificates has also been affirmatively 
sought by the carriers. Such consolidation has been 
deemed desirable for two reasons: administrative con- 
venience and the additional nonstop rights achieved by 
consolidation of route segments.’ Thus, in Northwest Air- 
lines, Inc., Consolidation, 7 C.A.B. 199 (1946), three of 
Northwest’s certificates were consolidated into one cer- 
tificate. This action resulted in some new nonstops 
which Northwest alleged would benefit the public, but 
administrative convenience was the principal reason for 
the consolidation: 


“While the time and mileage savings to the travel- 
ing public are not substantial and might not on those 
bases alone justify the consolidation of routes, when 
such factors are coupled with reductions in clerical 
and administrative work which would result from 
the proposed consolidation, approval of the applica- 
tion for consolidation appears justifiable. There is 
merit in Northwest’s claim to reductions in clerical 
and administrative work which would result from 
the proposed consolidation. Since the Post Office De- 
partment allocates and must account for mail pay on 
a route basis, it is necessary for Northwest to pre- 
pare separate Post Office load forms for each route 
traversed by any one schedule. Consolidation of 


2 For example, if a carrier has a certificate authorizing service 
between A and B, and another between B and C, it may only fly 
between A and C by stopping at B. If the route segments are 
combined in a single certificate to read between A and C via the 
intermediate point B, then a new flight possibility is added—non- 
stop between A and C. Such route segment consolidation required 
Board approval. 
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routes Nos. 3 and 69, for example, would result in 
the Se and use of but one form for each 
schedule.” 7 C.A.B. 199, 202, (1946). 


Another good example involves the very route segment 
and certificate of Pan American at issue in this case. A 
“grandfather” certificate was issued to Pan American 
authorizing service between Seattle and Juneau via 
Ketchikan in Pacific Alaska Airways, Inc., 1 C.A.A. 683 
(1940), and two certificates were issued authorizing 
service between Fairbanks and Juneau, and between 
Juneau and Whitehorse, in Pacific Alaska Airways, Inc., 
1 C.A.A. 690 (1940). In 1946 Pan American asked the 
Board to consolidate these three certificates on the 
grounds, in part, that consolidation would eliminate the 
“administrative difficulties presented by the present route 
structure.” Pacific case, 7 C.A-B. 209, 237 ( 1946). The 
Board granted Pan American’s request and consolidated 
the three route segments contained in the three certificates 


into one route segment between Seattle and Fairbanks via 
Ketchikan, Juneau, and Fairbanks named in the single 
certificate at issue in this case. 


The foregoing discussion demonstrates that for the 
past 24 years of the Board’s history, the fact of whether 
a carrier’s operating authority is contained in a single 
document, or several documents, termed “certificates”, has 
been a matter of happenstance completely without any 
significance whatever either to the Board or to the 
carriers. The only significant fact has been the carrier’s 
operating authority. No one has ever cared whether that 
operating authority was set forth in one, two, or ten 
pieces of paper. 


1Pan American also referred to the operational difficulties in- 
volved which included, of course, the necessity for a stop at Ju- 
neau thereby precluding nonstop Seattle-Fairbanks flights. Con- 
solidation of the route segments and the designation of Juneau as 
an intermediate point was required to give such nonstop rights. 
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3% The District Court erred in finding that the certificate of 
public convenience and necessity to which Section 401(z) 
has reference is the single document involved, rather 
than the over-all certificated operating authority held by 
a carrier. 


a. The District Court’s construction of Section 401(g) is 
contrary to longstanding administrative construction 
which has received judicial approval. 

The construction given by the Board to the nature of 
certificated authority discussed in the preceding section of 
this brief has also been reflected in its treatment of Sec- 
tion 401(g) of the Federal Aviation Act of 1958, and its 
predecessor, Section 401(h) of the Civil Aeronautics Act 
of 1938. 


The Board’s decision in the Intra-Alaska Case, 28 
C.AB. 57 (1958), aff'd. by this court in Alaska Airlines, 
Inc. v. CAB, 109 App. D.C. 230, 285 F. 2d 672 (1960), 
and discussed in detail at pp. 17-19, supra, is, of course, 


squarely in point. The Board there measured the scope of 
its power under Section 401(g) to alter, amend, or modify 
one of multiple certificates as “deletions” which “do not 
effect such a large portion of the carrier’s operations as 
to transform the essential character of its system.” (Em- 
phasis supplied) 28 C.A.B. 57, 60. 


The decision in the Intra-Alaska case was preceded by 
the Alaska Route Modification Case, 17 C.A.B. 943 
(1953), which involved four certificates held by Alaska 
Airlines setting forth its operating authority within 
Alaska. Alaska Airlines there argued that the power to 
alter, amend, or modify must be considered with reference 
to the individual certificates involved and that the Board 
was exceeding that limited authority in proposing to 
delete 2 of the 3 route segments from one certificate, and 
7 of the 9 route segments from another. 17 C.A.B. 943, 
959. The Board rejected the argument as “one of form 
rather than substance”, which placed a “premium on 
holding many certificates for numerous routes and pe- 
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nalize(d) a carrier having one certificate authorizing 
one route regardless of its size or complexity.” Idem. 


The Board’s decisions in the Intra-Alaska and Route 
Modification Cases were anticipated in two still earlier 
cases. In the Panagra Terminal Investigation, 4 C.A.B. 
670, 673 (1944), the Board held that its power to alter, 
amend, or modify is limited by any change which might 
“substantially change the character of a carrier’s system.” 
(Emphasis supplied). And in the Caribbean Area Case, 
9 C.A.B. 534, 554 (1948), the Board measured the loss of 
revenue from the deletion of the point involved against 
that of “Pan American’s entire system.” (Emphasis 
supplied). 


All these cases are in accord with United Air Lines, Inc. 
v. CAB, 198 F. 2d 100 (7th Cir. 1952), where the court, 
although concerned with the Board’s power to suspend, 
recognized that the “power to suspend depends on the 
same factors of public convenience and necessity as does 
the power to alter, amend, or modify” and discussed the 
case, not in terms of the particular certificate of United 
there involved, but in terms of its “air line system over 
18,704 certificated route miles” extending “from New 
York to Hawaii,” 198 F. 2d 100, 106, 102. The court 
based its decision, in part, upon a consideration of the 
effect of the proposed suspension upon United’s system 
income. 198 F. 2d 100, 107, 108. 


The preoccupation of the court below with the single 
certificate document of Pan American here involved, and 
its refusal to measure the scope of the Board’s power to 
alter, amend, or modify with reference to its effect upon 
system operations, is therefore, directly contrary to all 
prior administrative construction of Section 401(g) which 
has received judicial approval. 
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bh. The District Court's construction of Section 401(9) 
docs substantial violence to the statutory scheme and 
purpose of the Federal Aviation Act and completely 
frustrates the Congressional directive to the Board to 
promote @ sound national air transportation system. 

If there is one incontrovertible fact relating to the 
Federal Aviation Act it is that underlying the entire 
statute is the Congressional directive to the Board to 
develop, encourage, and promote a sound national air 
transportation system. This directive, contained in the 
Declaration of Policy of the Act, Section 102, 72 Stat. 
740. 49 U.S.C. 1302, (Appendix 1), has been called 
“peremptory” by this court. American Airlines, Inc. v. 
CAB, 89 App. D.C. 365, 368, 192 F. 2d 417, 420 (1951). 


This Congressional directive also underlies Section 401 
(g) of the Federal Aviation Act. As this court held in 
Alaska Airlines, Inc. v. CAB, 109 App. D.C. 230, 232, 
285 F. 2d 672, 674 (1960): 


“We think, further, that the designation by the 
Congress of public convenience and necessity as the 
criterion for modification or amendment of a certifi- 
cate is an indication of the purpose and scope of 
the power to modify or amend. . .. This interpreta- 
tion is consistent with the declared policy of the Act, 
which is to authorize the Board to encourage and 
develop a national air transportation system adapted 
to the present and future needs of the commerce of 
the United States and of national defense.” 


This view has always been taken by the Board. Thus, 
in holding that Section 401(g) embraced the power to 
eliminate operating authority in the Caribbean Area case, 
supra, the Board squarely based its assertion of authority 
upon the “basic objectives of the Act”. 9 C.A.B. 534, 548. 
It argued that Pan American’s construction of Section 
401(g) 

“ _. would make the private interest of the units 


comprising the air transportation system paramount 
to the public welfare. Under such an interpretation, 
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the Board’s appraisal of the factors set forth by 
Congress as its guide, once made and given ex- 
pression in a certificate, would become irrevocable, 
notwithstanding subsequent changes in the facts 
upon which the Board's judgment was based that 
might turn once sound action into an instrument for 
thwarting the policy of the Act. There would be 
substituted for a transportation pattern, keyed to 
the public need, a route structure, in important re- 
spects dependent upon the will of the individual car- 
riers and subject to change, no matter how urgent the 
public need for such change, only with the consent of 
those carriers.” Idem. 


Then, as if anticipating this very case some 14 years 
later, the Board said 


“The consequences that might flow from the re- 
strictive interpretation of section 401(h) that has 
been urged by Pan American are forcefully demon- 
strated in other ways. For example, a small carrier, 
operating a needed but economically weak route, 
could be driven to even direr financial straits by the 


competition of a more powerful rival for traffic at a 


point which, though relatively unimportant in the 
over-all operations of the larger carrier, constituted 
a major source of revenue for the smaller line, 
while the Board sat idly by, impotent to take the 

ces would serve 


equally unsat 


small carrier 


judicial approval. 
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Thus, in sustaining the Board in its action in suspend- 
ing Western Air Lines, Inc., at certain of its points, and 
authorizing Bonanza Air Lines, Inc., to provide this serv- 
ice in its stead, the Court of Appeals for the Ninth 
Circuit said: 

“To say that the Board could not substitute during 
that time another type of air service, required as a 
public necessity, would be an unreasonable limitation 
upon the Board’s power to plot the air map, primarily 
in the public interest.” Western Air Lines, Inc. v. 
CAB, 196 F. 2d 933, 986 (9th Cir. 1952). 

And. in a similar case, the Court of Appeals for the 
Seventh Circuit said: 


“Tt seems unreasonable that Congress intended to 
give the Board power to grant certificate rights, but 
to deny it any authority to modify them to meet the 
changing demands of commerce and the national de- 
fense. The need for some flexibility in an industry 
characterized by continual and rapid changes is 


apparent.” 


“Tt is also clear that the purpose of the Act is not 
primarily to advance the private interests of carriers, 
but the public interest in an adequate air transport 
system. When conflicts between private and public 
interests occur, the private interests of the certificate 
holder should yield to the broader interests of the 
public embodied in the concept of the public con- 
venience and necessity. United’s position amounts to 
this—that a route structure once established cannot 
be changed, absent statutory causes for revocation, 
without the consent of the carrier, no matter how 
urgent the public need may be for such a change. We 
do not think such a narrow construction of the 
Board’s powers is warranted.” United Air Lines, 
Inc. v. CAB, 198 F. 2d 106, 107 (7th Cir. 1952). 


This, then, is the law. Underlying the Federal Aviation 
Act is the Congressional directive to the Board to develop, 
encourage, and promote a sound national air transporta- 
tion system. This Congressional directive, said by this 
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court to be “peremptory”, American Airlines, Inc. Vv. 
CAB, p. 26, supra, and to underlie Section 401(g) of the 
Act, Alaska Airlines, Inc. v. CAB, p. 26, supra, would be 
completely frustrated if the construction of Section 401 
(g) given by Pan American, and adopted by the court 
below, were allowed to stand. The position of the court 
below is simply that the route structure between Seattle 
and Fairbanks may never be changed, “no matter how 
urgent the public need may be for such a change”, 
United Air Lines, Inc. v. CAB, p. 34, supra, simply be- 
cause all route authority between Seattle and Fairbanks 
is contained in a single document. The Board is thus left 
“with the equally unsatisfactory alternatives of permitting 
the small carrier to be forced into insolvency or of main- 
taining its ability to operate the required services by 
means of steadily increasing Government subsidy in the 
form of mail pay.” Carribbean Area case, p. 27, supra. 
It is inconceivable that Congress ever had such an intent 
in mind. Such a construction of Section 401(g) consti- 


tutes an “unreasonable limitation upon the Board’s power 
to plot the air map primarily in the public interest,” 
Western Air Lines, Inc. v. CAB, p. 28, supra, and would 
hamper the Board in its developmental efforts “to meet 
the changing needs of commerce and the national de- 
fense.” United Air Lines, Inc. V. CAB, p. 28, supra. 


c. The District Court’s construction of Section ¢01(g) 
leads to a number of absurd results whick Congress 
cannot be considered as ever having intended. 

There are a number of impossible conclusions which 
flow from the District Court’s construction of Section 401 
(g), demonstrating additional reasons for its rejection 
under the principle that a statute will not be construed 
to reflect absurd results. United States v. Bryan, 339 U.S. 
$28, 388 (1950). 


First of all, it is unreasonable to assume that Congress 
ntended to shackle the broad development directive which 
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it gave to the Board in the Act, p. 26, supra, by re- 
strictions geared to certificated authority documentation 
which, for the past 24 years, has changed about through 
consolidation and shifting of route segments from one 
certificate to another, in large part simply as a matter 
of administrative convenience in accounting, receiving 
Post Office payments, and other paper work. p. 22, supra. 
The very certificate of Pan American in this case is a 
consolidation of three certificates sought by Pan Amer- 
ican, among other reasons, to avoid “administrative dif- 
ficulties” involved in a three certificate situation. p. 23, 
supra. 

Second, as also noted at p. 20, supra, the operating 
authority contained in certificates of carriers holding more 
than one certificate varies greatly. Thus Pan American 
holds several certificates with only a single route segment 
(J.A. 123-24, 133-134, 134-136, 137-138, 144-146), while 
other certificates embrace numerous route segments, be- 
tween a large number of points and countries and stretch- 
ing half-way around the world. (J.A. 124-132, 138-144, 
146-149). It is not reasonable to assume that Congress, 
in directing the Board to encourage and promote a sound 
air transportation system, intended to prohibit the Board 
from making any substantial changes to single route seg- 
ments contained in separate certificates, regardless of the 
requirements of the public convenience and necessity, 
while, at the same time, intending to empower the Board 
to delete whole route segments from a certificate con- 
taining a number of route segments, just because there 
would be some route segments still named in that docu- 
ment after the deletion! 


Third, the same difference in extent of operating au- 
thority between the certificates of a single carrier holding 
more than one certificate, is also present in a comparison 
of the certificated authority of different carriers. TWA, 
for example, has two certificates—one embracing its 
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transcontinental domestic system, and another embracing 
its international service which stretches from New York, 
across Europe and Asia, to Manila. (Appendix 2). Did 
Congress really intend the Board to have a greater power 
to alter, amend, or modify the domestic operating au- 
thority of TWA, just because it is contained in one cer- 
tificate, than in the case of Eastern Air Lines, for ex- 
ample, whose domestic authority is contained in a large 
number of certificates? Did Congress really intend Pan 
American, with its ten certificates, largely due to the fact 
that its original “grandfather” certificates were issued 
to affiliated companies shortly before a merger (p. 25, 
supra), to be more “inviolable” than TWA, for example, 
just because TWA’s international authority is contained 
in a single certificate? 

Finally, the construction of Section 401 (g) by the court 
below gives an erroneous construction to Congressional 
intent to achieve “security of route” for certificated air 
carriers. 


The court below apparently gave considerable import to 
its view that “a certificate of public convenience and 
necessity, like any other franchise, is valuable property 
_. ” (J.A. 158), “and partakes of the nature of a 
valuable franchise.” (J.A. 160). 


There is, of course, no support for the assertion that a 
certificate is “property” in the strict franchise sense.* 
However, Appellant is cognizant of the fact that “security 
of route” was an important consideration in Congress in 
passing the Act, as the Supreme Court pointed out in 
CAB v. Delta Airlines, Inc., 367 U.S. 316, $24, 331 
(1961), holding that any certificate alteration requires a 
hearing. 


1See United Air Lines, Inc. v. CAB, 198 F. 2d 100, 108 (7th 
Cir. 1952) discussing Section 401(i) of the Act, 72 Stat. 754, 49 
U.S.C. 1871(i) and United States v. Rock Island Motor Transit 
Co., 340 U. S. 419 (1951). 
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However, ascribing Congressional intent in the Act to 
achieve “security of route”, of which the Supreme Court 
spoke in the Delta case, is not synonymous with ascribing 
Congressional intent to achieve a security for each cer- 
tificate document which an air carrier may have, as the 
court below apparently assumed. Security of route was 
recognized by Congress as necessary to allow airlines to 
secure proper financing, as the Supreme Court made clear 
in its quotation in the Delta case from Congressman Lea 
who managed the Act on the floor of the House: 


“However, in the absence of legislation such as we 
have now before us these lines are going to find it 
very difficult if not impossible to finance their opera- 
tions because of the lack of stability and assurance 

in their operations.” 367 U.S. 316, 324, n. 8. 
Investors are interested in the totality of operating 
rights, and the possibility of diminution thereof, not cer- 
tificate documentation. It is, of course, doubtful whether 
an airline investor even knows that Pan American’s 
operating authority is contained in ten documents, where- 
as that of TWA, for example, is contained in only two. 
Even if he did know this esoteric fact, however, it is 
difficult to see how he would become panicked by the 
prospect of the elimination of Pan American’s operating 
authority in Alaska, constituting 1% of its system reve- 
nues and generating a substantial loss to the Company! 


Having established in the preceding 18 pages of this 
brief that the District Court erred in failing to hold 
that the certificate of public convenience and necessity 
to which Section 401(g) has reference is the over-all 
certificated operating authority held by Pan American, 
not the single document in which Pan American’s Alaskan 
authority is contained, we may now proceed to the further 
issue of whether it would be a permissible certificate 
alteration for the Board to order the elimination of Pan 
American’s operating authority for FAM-20. 
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B. Since the elimination of Pan American’s service 
over FAM-20 between Seattle, Washington, and 
Fairbanks, Alaska, will have no material impact 
on Pan American’s world-wide system operations, 
nor change the essential character of its service 
as an international carrier, such elimination is 
clearly a permissible alteration, amendment, or 
modification of certificated authority under Sec- 
tion 401(g) of the Federal Aviation Act. 


1. The “line” between a permissible alteration and a prohib- 
ited revocation is whether a “basic transformation” is 
effected. 


In the Panagra Case, supra, the Board had the occasion 
to explore the limitation inherent in the words “alter, 
amend, or modify.” It said: 


“Although the power to alter, amend and modify cer- 


tificates of public convenience grants a broad and 
important power to the Board, it is apparent that the 


words alter, amend, and modify connote a limited 
power to change an existing certificate. The power 
to alter, amend, and modify does not include the 
power to transform the essential character of the 
thing being altered, amended, or modified. Thus it 
was held in Smith v. United States, 74 F. (2d) 941, 
942 (C.C.A. 5th 1985) that power to alter means 
power ‘to change without destroying the identity of 
the thing changed.’ . . .” 4 C.A.B. 670, 676. 


In Appellant’s opinion the Panagra case correctly con- 
strues the Board’s power to “alter”, “amend”, or “modify”. 
The meaning which it gives to those words is that which 
is their generally accepted definition when used in other 
contexts.* 


1E.G., Cross v. Nee, 18 F. Supp. 589, 594 (D.C.W.D. Mo. W.D. 
1987); Greenville Community Hotel Corp. v. Alexander Smith, 
Inc., 280 S.C. 239, 246, 95 S.E. 2d 262, 265 (1956). See also Smith 
v. United States cited in the Panagra Case, supra, and 3 Words 
and Phrases 396-401, 446-451 (Per, Ed. 1953) and 27 Words and 
Phrases 425-428 (Per. Ed. 1940). 
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There is obviously no precise delineation of what con- 
stitutes a transformation of an “essential character.” 
However, in the Panagra, Alaska Route Modification and 
Intra-Alaska cases, supra, two “tests” for permissible 
limits have been developed, both of which received judicial 
approval by this court in Alaska Airlines, Inc. v. CAB, 
109 App. D.C. 230, 285 F. 2d 672, (1960). 


In the first of these tests, as pointed out by this court, 
the Board has measured “the impact of certificate altera- 
tion” in terms of “overall system operations” under “cur- 
rent economic factors”, because the “basic transformation 
concept includes economic considerations.” 109 App. D.C. 
230, 231, 285 F. 2d 672, 673. This court gave its approval 
to that test when it said: 


“Tt seems also clear that a realistic view of the public 
interest in an air carrier operation must include eco- 
nomic effects. It would be unrealistic, we think, to 
hold that the public interest is concerned only with 
route miles and points served. These are important 
factors, of course, but so also, it seems to us, are the 
overall economic factors of revenue, expense, and vol- 
ume of traffic. The Board’s action here did not ma- 
terially alter these latter factors; indeed it bettered 
the net revenue prospects.” 109 App. D.C. 230, 282, 
285 F. 2d 672, 674. 


In the second test, as also pointed out by this court, the 
Board has considered whether “the basic nature of the 
operation” is changed by a proposed alteration. 109 App. 
D.C. 230, 231, 282, 285 F. 2d 672, 673-674. This court 
has also expressed approval of these views of the Board. 
109 App. D.C. 230, 233, 285 F. 2d 672, 675. 


These two tests will now be applied to this case. 
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2. The effect of the termination of Pan American’s operat- 
ing authority over its route FAM-20 would be to reduce 
its system route miles by 2%, the number of points which 
it is authorized to serve by 4%, and its system revenues, 
expenses, revenue ton miles, and revenue plane miles by 
1%—clearly not constituting a material impact on Pan 
American’s system operations. 


There follows a chart which shows the economic impact 
upon Pan American’s system operations which would be 
occasioned by a certificate alteration eliminating service 
over FAM-20 between Seattle and Fairbanks. 


CHART I* 
Effect on System (1961) 


% of 
Before Reduction System 


Route Miles 70,472 1,574 2% 
Number of Points 123 5 4% 
Operating Revenue $458,054,000 $5,032,000 1% 
Operating Expenses 435,273,000 5,708,000 1% 
Revenue Ton Miles 883,547,000 9,684,000 1% 
Revenue Plane Miles 101,504,000 1,661,000 1% 


Far more significant reductions, effected by the Board 
in Alaska Airlines’ system operations, were sustained by 
this court in the Alaska Airlines case: 


CHART II? 


Reduction 


Alaska Pan 
Airlines American’s 
System 


Operating Revenue 
Operating Expenses 
Revenue Ton Miles 
Revenue Plane Miles 


1J.A. 96-97. 


1% 
1% 
1% 
1% 


2109 App. D.C. 280, 281, 285 F. 2d 672, 673 and Chart I. 


The foregoing charts make it self-evident that any 
Board action eliminating Pan American’s authority over 
FAM-20 will not have any material impact upon Pan 
American’s system operations. 


3 The principal character of the service which Pan Ameri- 
can is authorized to provide is as a globe-circling inter- 
national American flag carrier. The elimination of a stub 
end route, embracing intra-Alaska and interstate service, 
which is now operated at a substantial loss, will not ef- 
fect 2 “basic transformation” in the character of the 
service which Pan American is authorized to perform. 

One of the reasons why the Board contended that its 
certificate alterations involved in the Alaska Airlines case 
did not exceed permissible limits was because “the basic 
nature of the operation of Alaska Airlines . . . was that 
of a trunkline carrier from Seattle-Portland to the prin- 
cipal cities in Alaska, and ... that basic nature was not 
transformed.” 109 App. D.C. 230, 231-232, 285 F. 2d 672, 
673-674. 


How would an elimination of Pan American’s operating 
authority between Seattle and Fairbanks effect the “basic 
nature” of its operation? 


Pan American World Airways, Inc. is the largest 
American flag international carrier, operating over a 
world-wide system involving 48 countries and 123 points. 
(J.A. 120). Its unduplicated route mileage totals 70,472 
miles. (J.-A. 120). FAM-20, except for a tenuous link 
at Seattle with a Seattle-Honolulu route, constitutes an 
isolated segment, and embraces intrastate and interstate 
authority.’ 


Clearly the elimination of this isolated, stub-end rela- 
tively small route segment will not effect any “basic 
transformation” in the far-flung, world-wide international 
service of Pan American World Airways, Inc.! 


1 Pan American is seeking to transfer the one foreign point on 
the segment, Whitehorse, to Wien Alaska Airlines. p. 3, supra. 
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Furthermore, as was also the situation in the Alaska 
Airlines case, the only real impact of the elimination of 
Pan American’s Alaska route will be to better “the net rev- 
enue prospects.” 109 App. D.C. 230, 232, 285 F. 2d 672, 
674. Pan American has operated this route since 1957 at 
a loss, with its annual operating deficits ranging from 
$671,000 to $2,000,000. During the year 1961 its deficit 
was $671,000 as contrasted to a system profit for that 
year aggregating $22,781,000. (J.A. 120). The elimina- 
tion of this loss hardly constitutes a “basic transforma- 
tion.” 


For all the reasons set forth above, Appellant submits 
that (1) the certificate of public convenience and necessity 
to which Section 401(g) has reference is the over-all 
certificated operating authority held by Pan American, 
not the single document in which Pan American’s Alaskan 
authority is contained; and (2) the elimination of Pan 
American’s service over FAM-20 is clearly permissible 


since it will have no material impact on either the eco- 
nomics or nature of Pan American’s system of world-wide 
international operations. Accordingly, the District Court 
erred in granting the motion for summary judgment of 
the Appellee. 
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Il. The Decision Of The Court Below Appears To Be In- 
fluenced By Certain Erroneous Dicta Observations 
With Regard To The Manner In Which This Proceed- 
ing Before The Board Was Instituted, And The 
Propriety Of The Basis For Certain Tentative Con- 
clusions Announced By The Board. 


A. The Board, which is authorized by Section 401(g) 
of the Act “upon its own initiative” to alter a 
certificate if the public convenience and necessity 
so requires, may institute an investigation under 
Section 401(g) establishing as the “focal point” 
for the trial of the case a staff study containing 
certain recommendations adopted by the Board 
as “tentative conclusions”. 

The observation in the opinion of the court below to the 
effect that the manner in which the proceeding before the 
Board was instituted constituted an “ex parte decision 
in camera” by the Board departing from “the funda- 
mental concepts of our jurisprudence” (J.A. 155-156), 
is thoroughly erroneous dicta,’ which denounces a practice 
followed by the Board for the past two decades.? 


2 The court below specifically did not enjoin the continuance of 
the investigation instituted by the Board in its entirety. (J.A. 
168). 


2E.G., By Order No. E-17289, August 8, 1961, the Board insti- 
tuted an investigation into the “U.S. flag carrier route pattern 
between the United States and South America”, in an order al- 
most identical to the instant order in that it attached an exten- 
sive study, upon which certain tentative conclusions were reached 
by the Board, to serve as “the focal point for the trial of this 
case.” p. 4. This order was discussed by the Supreme Court in 
its decision a few days ago in Pan American World Airways, Inc. 
v. United States, —— US. (Nos. 23 and 47, January 14, 
1963) and portions of the order were attached to the opinion as 
an Appendix—without sua sponte comments similar to those of 
the court below. For examples of earlier cases see: e.g., Intra- 
Alaska Case, Docket 6093, Order E-7322, April 22, 1953; Chicago 
& Southern Airlines, Inc., Investigation, Docket 2834, Order E-338. 
March 3, 1947. 
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When Congress authorized the Board in Section 401 (g) 
to alter, amend, or modify certificates “on its own initia- 
tive”, in order to promote a sound air transportation 
system, it obviously did not intend the Board to institute 
such proceedings blindly. The Board acted here, after a 
study of the matter prepared by its staff, and attached 
a copy of that study to its order so that all parties would 
be fully apprised of the problem areas. The Board did not 
decide anything in that order. It reached “tentative con- 
clusions” based on the study but indicated that it antici- 
pated all carriers would submit their own solutions to the 
problem, which might involve changes in the certificated 
authority of any of the carriers (J.A. 111), and that 
no final decision would be made until after a full evi- 
dentiary record. The implication of the court below to 
the effect that the Board has already made up its mind 
how it will decide the case, and is merely going through 
the formality of a hearing as a sort of nod of “due 
process” to Pan American, is utterly without fact or 
foundation. 


B. Under the designation by Congress of public con- 
venience and necessity as the criterion for the 
modification or amendment of a certificate, the 
Board may consider substantial reductions in sub- 
sidy requirements for Pacific Northwest-Alaska 
air service as grounds for such modification or 
amendment. Alaska Airlines, Inc. v. CAB, 285 F. 
2d 672 (1960). 


The court below, after noting that Pan American was 
providing air service between the Pacific Northwest and 
Alaska long before Alaska Airlines and Pacific Northern 
were certificated to provide such service, and no longer 
required subsidy whereas the other two carriers did, 
ventured the dicta observation that it seems “strange to 
penalize the strongest air carrier in order to build up its 
rivals, who seem to be in need of assistance.” (J.A. 155). 
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It is, of course, difficult to see how Pan American has 
some sort of preferred position just because it achieved 
a subsidy free position in 1957, when that subsidy free 
position was due solely to the fact that it was heavily 
subsidized for a period of almost two decades prior to 
that time, receiving more subsidy than any other carrier 
ever certificated by the Board. Further, the court’s view 
seems to suggest that it is “private” convenience and 
necessity which dictates the development of the national 
air transportation pattern, because it overlooks any 
“public” convenience and necessity questions, such as the 
quality of the service which Pan American is providing,’ 
or the desirability of reducing over-all subsidy require- 
ments which this court has specifically held to be a factor 
of public convenience and necessity.* 


However, it is not even necessary to discuss this ven- 
ture of the court below into the judgment considerations 
of what the public convenience and necessity requires, 
delegated by Congress to the Board, because it has long 
since been unequivocally settled that in the performance 


2 Thus, in 1954 alone, the first year of the separation of service 
and subsidy mail pay, Pan American received $21 million in sub- 
sidy (of which $1.4 million related to its Alaskan service), com- 
prising 68% of all subsidy granted to all international and terri- 
torial carriers, and 31% of all subsidy granted to all carriers. In 
the last three years before it went off subsidy (1954-1956) Pan 
American received $29 million in subsidy, of which $3.8 million 
related to its Alaskan service. 1961 Handbook of Airline Statis- 
tics published by the CAB, pp. IV-1, 13, 88, 89. 


2 See CAB staff report, p. 4, supra, indicating the dwindling in- 
terest of Pan American in its Alaska service since it went off 
subsidy in 1957, and the Intra Alaska case where the Board can- 
celled two of Pan American’s “grandfather” certificates authoriz- 
ing service within Alaska because it had suspended all service. 
28 C.A.B. 57, 65, 68-69, 126. 


“We agree that substantial reductions in subsidies are a ma- 
terial factor in the public convenience and necessity, so long as 
the operating service is not impaired.” Alaska Airlines, Inc. v. 
CAB, 109 App. D.C. 230, 232, 285 F. 2d 672, 674 (1960). 
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of its duty to develop a sound national air transportation 
pattern, the Board has the authority to modify certificate 
authority under Section 401(g) so as to substitute car- 
riers, and to eliminate competition where it is not re- 
quired. This is precisely what the Board did in the Intra 
Alaska Case, supra, and was affirmed by this court in 
doing so. Alaska Airlines, Inc. v. CAB, 109 App. D.C. 
230, 285 F. 2d 672 (1960). The Board there deleted some 
1,600 route miles operated by Alaska Airlines within 
Alaska and certificated, in its stead, local Alaskan car- 
riers. It also deleted the operating authority of Alaska 
Airlines over 300 additional route miles where it was 
in competition with local Alaskan carriers. This court 
made short shrift of Alaska Airlines’ challenge to this 
action when it said: 


“We are of the opinion that the fact that the Board, 
as part of its readjustment of the intra-Alaska air 
service pattern, assigned to other carriers the feeder 
routes formerly assigned to Alaska Airlines is im- 
material to the validity of the order which amended 
that carrier’s certificate.” 109 App. D.C. 230, 233, 
285 F. 2d 672, 675. 

See, also, Western Air Lines v. CAB, 196 F. 2d 933 
(9th Cir. 1952) cert. den’d 344 U.S. 875 (1952), and 
United Air Lines v. CAB, 198 F. 2d 100, 105 (7th Cir. 
1952), where the court, not at all impressed with the fact 
that United, then off subsidy, was being replaced by a 
more recently certificated subsidized local service carrier, 
observed that “. .. United and other trunklines have been 
heavily subsidized by the federal government ....” Both 
of these cases sustained the Board in its action, frequently 
taken, of substituting subsidized local carriers for trunk 
carriers when it finds the public convenience so requires.’ 


1E.G. Duluth-Chicago Service Investigation, 25 C.A.B. 596 
(1957) ; Seven States Area Investigation, 28 C.A.B. 681 (1958). 
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Ill. The Court Below Erred In Failing To Dismiss Ap- 
pellee’s Complaint as Premature 


As a practical matter, dismissal of Appellee’s complaint 
below would have aided substantially the expeditious con- 
duct of this proceeding before the Board. However, due 
to the fact that substantial delays have been caused al- 
ready to the administrative proceeding, dismissal at this 
stage of the court proceedings without resolving the issues 
of substance raised by Appellee would not expedite mat- 
ters to any great degree at the administrative level. 


It is well established that administrative remedies 
should be exhausted before judicial relief is granted, 
Before this proceeding had been even set down for hear- 
ing, Appellee filed its complaint on April 16, 1962. 


The court below incorrectly permitted Appellee to delay 
the administrative process by simply alleging that the 
Civil Aeronautics Board had acted beyond its authority. 
Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50- 
51 (1938). Only where a statute has been “obviously” 
violated so that a “sacrifice or obliteration” of rights Con- 
gress created to protect the interests of the individual or 
the public is “clearly” shown may a court of equity inter- 
vene before the administrative process is completed. Order 
of Railway Conductors v. Pitney, 326 U.S. 561, 566 
(1946). “Only rarely, and in exceptional circumstances, 
is such a course justified.” Green v. Baughman, 94 App. 
D.C. 291, 214 F. 2d 878 (1954). Normally, the agency 
should be permitted to determine initially the extent of its 
own authority.” 


1E.G., Far East Conference v. United States, 342 U.S. 570 
(1952): Aircraft & Diesel Equipment Corp. v. Hirsch, 331 US. 
152 (1947); Macauley v. Waterman S.S. Corp., 327 U.S. 540 
(1946); Miles Laboratories v. FTC, 78 App. D.C. 326, 140 F. 2d 
683, 685 (1944), cert. den’d, 322 U.S. 752 (1944); Transamerica 
Corporation v. McCabe, 80 F. Supp. 704 (D.C. D.C. 1948). 


2 Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U.S. at pp. 
772, 173, supra; Camp v. Herzog, 88 App. D.C, 373, 190 F. 2d 
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Appellee was not threatened with irreparable injury 
by the Board’s action. It has, and may continue, to op- 
erate its route until a final decision has been made by the 
Board. Any reviewable final decision of the Board may 
be appealed to the Courts of Appeals of the United States 
with further review by the Supreme Court. Section 1006 
of the Federal Aviation Act of 1958, 72 Stat. 795, 49 
U.S.C. 1486. 


Skinner & Eddy Corp. v. United States, 249 U.S. 557 
(1919) and Chambers v. Robertson, 87 App. D.C. 91, 94 
183 F. 2d 144, 147 (1950), reversed 341 U.S. 37 (1951), 
relied upon by the court below, both involved the threat 
of irreparable injury.’ 


Although containing exhaustion language, Interior Air- 
ways, Inc. v. Wien Alaska Airlines, Inc., 188 F. Supp. 
107 (D.C. Alaska, 1960), relied upon by the court below, 
is not an exhaustion case. The only question on which a 
holding was made in that case concerned the constitu- 


605 (1951); Miles Laboratories v. FTC 140 F. 2d at p. 685, supra; 
Young v. Higley, 95 App. D.C. 122, 220 F. 2d 487 (1955). 


1In contrast to the situation in Skinner & Eddy see the decision 
in United States v. Los Angeles & Salt Lake Railroad Company, 
273 U.S., 299 (1927), opinion also by Justice Brandeis, where the 
Court held that the lower court improperly assumed jurisdiction 
to review a valuation order of the ICC. See also Long Island Rail 
Road Company v. United States, 193 F, Supp. 795, 800-801 (E. D. 
N. Y. 1961) wherein Judge Friendly dismissed as premature a 
complaint alleging that the ICC had exceeded its statutory power. 


2 Similarly, Rusk v. Cort, 369 U.S. 809 (1962) cited by Appellee 
below, is not an exhaustion case since a final administrative de- 
termination had been made. Other cases cited by Appellee below 
all involved irreparable injury or the administrative procedure had 
already been exhausted. Amos Treat & Co. v. SEC, —— App. D.C. 
— , 306 F. 2d 260 (1962) ; Public Utilities Commission of Ohio v. 
United Fuel Gas Co., 317 U.S. 456 (1948) ; Allen v. Grand Central 
Aircraft Co., 347 U.S. 535 (1954) (whether there was an adminis- 
trative procedure to exhaust); Chicago v. Atchison, Topeka & 
Santa Fe Railway Co., 357 U.S. 77 (1958); R. A. Holman & Co. 
v. SEC, 112 App. D.C. 48, 299 F. 2d 127 (1962). 
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tionality of the Alaska Statehood Act, 72 Stat. 339, 48 
U.S.C. 1959 Supp., p. &. 


The expense or inconvenience of administrative hear- 
ings is, of course, an “inadequate” basis for judicial in- 
tervention in the administrative process before it is com- 
pleted, or, in this case, scarcely begun. Whitehouse v. 
Illinois Central R.R., 349 U.S. 366, 374 (1955). 


Contrary to Appellee’s allegations below, the Waterman 
doctrine provided no basis for the court below to enter- 
tain its complaint. The Waterman case? held that Board 
action subject to the exercise of Presidential discretion 
was not reviewable. Appellee’s certificate for route FAM- 
20 presently includes a single foreign point, Whitehorse, 
Canada* Board action with respect to the carriage of 
traffic to and from foreign points is subject to the ap- 
proval of the President pursuant to Section 801 of the 
Federal Aviation Act of 1958, 72 Stat. 782, 49 U.S.C. 
1461. 


First, the Waterman case would not prevent judicial re- 
view to determine whether the Board had acted within its 
statutory powers. This court in dismissing a recent ap- 
peal, similarly based on Waterman, stated, “This is not 
to say that there may not be a judicial remedy against 
administrative, or even Presidential, action beyond the 
scope of lawful authority, as defined by the Aviation 
Act.” British Overseas Airways Corp., et al. v. CAB, 

App. D.C. ——, 304 F. 2d 952 (1962). Trans 
World Airlines v. CAB, 184 F. 2d 66, 71 (2nd Cir. 1950) 
cert. den’d, 340 U.S. 941 (1951). See also Alaska Air- 
lines, Inc. v. CAB, supra. There, too, the Board’s statu- 


Chicago & Southern Air Lines v. Waterman S.S. Corp., 333 
U.S. 103 (1948). 


2 Appellee is seeking to transfer this point to Wien Alaska Air- 
lines, Inc. (J.A. 103). On January 17, 1963, the Examiner issued 
a report recommending approval of this transfer. 
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tory power to delete certificate authority was contested 
even though the certificate was signed by the President. 


Second, if Appellee cannot obtain judicial review after 
Presidential action, it should not have been permitted 
to evade this predicament by the transparent tactic of 
seeking such review before the President has acted. As 
this court stated in the BOAC case, supra, “The prohibi- 
tion (of Waterman) cannot be circumvented by the ex- 
pedient attempted here.” See also, Trans World Airlines 
v. CAB, 184 F. 2d 66, 70 (2nd Cir. 1950) cert. den’d 340 
U.S. 941 (1951) ; United States Overseas Airlines, Inc. v. 
CAB, 95 App. D.C. 363, 222 F. 2d 303 (1955). Macauley 
v. Waterman S.S. Corp., 327 U.S. at 545, supra; Aircraft 
& Diesel Equipment Corp. v. Hirsch, 331 US. at p. 767, 
supra. 

Not only was there no final order in the sense that the 
President had not reviewed the Board determination, 
but there had not been any final Board action of any type 


in this proceeding. Chicago & Southern Air Lines, Ince. V. 
Waterman S.S. Corp., 383 U.S. at pp. 112-118, supra. 
When those carriers which sought review here in the 
BOAC case, supra, subsequently sought relief in the Dis- 
trict Court, their complaint was dismissed since no final 
regulation had been promulgated. No. 3315-62 (D.C.D.C. 
January 9, 1963). 


Third, the insubstantial nature of the allegations of 
Appellee below based on the Waterman case is evident 
when it is considered that the Civil Aeronautics Board 
could take substantially the same action it has proposed 
in Order No. E-18120 without that action being subject 
to Presidential approval by deleting all traffic rights be- 
tween all points named on route FAM-20 with the ex- 


1 Board Orders must be “final” to be reviewable, McManus v. 
CAB, 286 F. 2d 414, 417 (2nd Cir. 1961) cert. den’d 366 U.S. 928 
(1961). 
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ception of the right to carry traffic originating or termi- 
nating at Whitehorse. 


CONCLUSION 


For the reasons set forth above, Appellant, Alaska 
Airlines, Inc., submits that the opinion and order of the 
court below should be reversed and set aside and that 
this court should declare that the Civil Aeronautics Board 
has the statutory authority to take the action it has 
tentatively proposed in Order No. E-18120. 


Respectfully submitted, 


JAMES F. BELL 
Attorney for Appellant, 
Alaska Airlines, Inc. 


Of Counsel: 


GEORGE C. NEAL 

CALVIN DAVISON 
PocuE & NEAL 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 
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APPENDIX 1 


Federal Aviation Act of 1958, Section 401(g), 72 Stat. 
754, 49 U.S.C. 1871(g) 


Authority to Modify, Suspend, or Revoke 


“The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and neces- 
sity so require, or may revoke any such certificate, 
in whole or in part, for intentional failure to Sante 
with any provision of this subchapter or any order, 
rule, or regulation issued hereunder or any term, 
condition, or limitation of such certificate: Provided, 
That no such certificate shall be revoked unless the 
holder thereof fails to comply, within a reasonable 
time to be fixed by the Boa , with an order of the 


Board commanding obedience to the provision, or to 
the order (other than an order issued in accordance 
with this proviso), rule, ation, term, condition, 


or limitation found by the Board to have been vio- 
lated. Any interested person may file with the Board 
a protest or memorandum in support of or in opposi- 
tion to the alteration, amendment, modification, sus- 
pension, or revocation of the certificate.” 


Federal Aviation Act of 1958, Section 102, 72 Stat. 740, 
49 U.S.C. 1802 


Declaration of Policy: The Board 


“In the exercise and performance of its powers 
and duties under this Act, the Board shall consider 
the following, among other things, as being in the 
public interest, and in accordance with the public 
convenience and necessity: 


“(g) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense; 


“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent 
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advantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 


“(¢) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive 
practices; 

“(d) Competition to the extent necessary to as- 
sure the sound development of an air-transportation 
system properly adapted to the needs of the forei 
and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 


ao The promotion of safety in air commerce; 


“(£) The promotion, encouragement, and develop- 
ment of civil aeronautics.” 


Federal Aviation Act of 1958, Section 401(a), 72 Stat. 
754, 49 US.C. 1371 (a) 
Certificate Required 
“(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued 


by the Board authorizing such air carrier to engage 
in such transportation.” 


Federal Aviation Act of 1958, Section 401(e) (1) (2) and 
(3), 76 Stat. 143, 49 U.S.C. 1371 (e) (1) (2) and (3) 


Terms and Conditions of Certificate 


“(e)(1) Each certificate issued under this section 
shall specify the terminal points and intermediate 
points, if any, between which the air carrier is au- 
thorized to engage in air transportation and the 
service to be rendered; and there shall be attached to 
the exercise of the privileges granted by the certifi- 
cate, or amendment thereto, such reasonable terms, 
conditions, and limitations as the public interest may 


require. 
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“(2) A certificate issued under this section to en- 
gage in foreign air transportation shall, insofar as 
the operation is to take place without the United 
States, designate the terminal and intermediate 
pee only insofar as the Board shall deem practica- 

le, and otherwise shall designate only the general 
route or routes to be followed. Any air carrier 
holding a certificate for foreign air transportation 
shall be authorized to handle and transport mail of 
countries other than the United States. 


“(3) A certificate issued under this section to 
engage in supplemental air transportation shall des- 
ignate the terminal and intermediate points only in- 
sofar as the Board shall deem practicable and other- 
wise shall designate only the geographical area or 
sarees within or between which service may be ren- 

ered. 


Federal Aviation Act of 1958, Section 401(i), 72 Stat. 
154, 49 U.S.C. 1871 (i) 
Certain Rights Not Conferred by Certificate 


“(i) No certificate shall confer any proprietary, 
property, or exclusive right in the use of any air- 
space, ederal airway, landing area, or air-naviga- 
tion facility.” 
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APPENDIX 2 


Number of Documents in which Certificated 
Authority is Contained for Certificated 
Air Carriers 


Allegheny Airlines, Inc. 

Aloha Airlines, Inc. 

American Airlines, Inc. 
Transport 


Delta Air Lines, Inc. 
Eastern Air Lines, Inc. 
Flying Tiger Line, Inc. 
Frontier Airlines, Inc. 
Hawaiian Airlines, Inc. 
Kodiak Airways, Inc. 
Lake Central Airlines, Inc. 
Los Angeles Airways, Inc. 
Airlines, Inc. 
Mohawk Airlines, Inc. 
National Airlines, Inc. 
New York Airways, Inc. 
North Central Airlines, Inc. 
Northeast Airlines, Inc. 
Northern Consolidated Airlines 
Northwest Airlines, Inc. 
Ozark Air Lines, Inc. 
Pacific Air Lines, Inc. 
Pacific Northern Airlines, Inc. 
Pan American-Grace Airways, Inc. 
Pan American World Airways, Inc. 
Piedmont Aviation, Inc. 


Number of 


Certificates* 


DD. DD E09 09 00 Bat et a Bet et Oo DO et EO et DD 


ray 
HORDE HE OH 


Number of 
Airline Certificates* 


Reeve Aleutian Airways, Inc. 
Riddle Airlines, Inc. 

Samoan Airlines, Ltd. 
Seaboard World Airlines, Inc. 
Slick Airways 

South Pacific Air Lines 
Southern Airways, Inc. 
Transportation Corporation of America 
Trans-Texas Airways, Inc. 
Trans World Airlines, Inc. 
United Air Lines, Inc. 

West Coast Airlines, Inc. 
Western Air Lines, Inc. 
Western Alaska Airlines, Inc. 
Wien Alaska Airlines, Inc. 


° 
+ 


HH OANAN HHH Hee Dr 


* Certificates issued pursuant to following orders: 


B-13376, B-13719, E-18171, E-18267, E-13508, E-18446, 
E-14740, 3520, E-16355, E-18481, E-11865, E-14635, 
E-18259, E-16203, E-13555, E-9010. 4793, E-7069, 
B-16208, E-10548, E-17651, E-13503, E-13376, E-13648, 
E-17981, E-17060, E-8895, E-17831, E-16500, E-11959, 
B-11689, B-17830, B-17617, E-10383, E-18300, E-17618, 
E-16481, E-15882, E-17610, E-12882, E-15350, E-10897, 
£-14754, E-14678, E-5399, E-17951, E-15021, E-16580. 
E-16280, E-17608, 4119, E-13376, E-14678, 5080, E-15063. 
E-16286, E-16287, E-18447, E-18291, E-13376, E-13719, 
B-16287, E-17349, E-10891, E-9247, E-18010, E-16286, 
B-16287, B-3797, E-11719, B-18128, E-14786, E-14313, 
E-18300, B-8289, B-16719, B-18534, E-16286, E-18123, 
E-14592, B-16805, E-17950, E-17230, E-14576, E-14889, 
E-17040, E-16880, E-18123, E-16520, E-15048, E-14402, 
B-14562, E-17950, E-571, E-14786, E-13376 


«* TWA has one certificate for its entire domestic system and 
one certificate for its entire overseas and foreign system. In ad- 
dition, it holds a certificate for service between Las Vegas and 
Phoenix which has been indefinitely suspended pursuant to the 
Board’s approval of a route transfer agreement with Bonanza Air 
Lines, Inc. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, entered on 
July 20, 1962 (J.A. 167). Notices of appeal were filed on 
September 14, 1962 (J.A. 169). The jurisdiction of the 
district court was invoked under 28 U.S.C. 1331, 1332, 1337 
and 5 U.S.C. 1009. This Court’s jurisdiction rests on 28 
U.S.C. 1291. 
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STATEMENT OF THE CASE 


1. The Underlying Facts. Appellee, Pan American 
World Airways, Inc. holds ten separate certificates au- 
thorizing it to operate a world-wide system of air routes 
comprising 70,472 unduplicated miles and reaching 123 
points in 4$ countries (J.A. 120). One of these route 
authorizations is for a 1,574 mile stub-end route (FAM-20) 
between the terminal points Seattle-Tacoma, Washington, 
and Fairbanks, Alaska, with intermediate stops at White- 
horse, Canada, and Ketchikan and Juneau, Alaska (J.A. 
120, 135). This case arises from a show cause order, issued 
by the Civil Aeronautics Board, which proposed to termi- 
nate the latter route, or in the alternative, to alter, amend, 
modify or suspend that route, if the public convenience and 
necessity so require. 

The background of the issuance of the show cause order 
by the Board may be summarized as follows: 

In addition to appellee, three other carriers? have au- 
thorizations to operate between Seattle and various points 
in Alaska (J.A. 10). This route structure of four carriers 
serving Alaska from Seattle has not been economical and 
has necessitated large subsidy payments to some of the 
carriers by the federal government. In 1961 alone, Pacific 
Northern and Alaska Airlines received subsidy payments 
of $2.8 million attributable to their Alaska operators, while 
appellee suffered an operating loss from its route FAM-20 
of $671,000 (J.A. 11, 120). Indeed, appellee has sustained 
annual losses from its Alaska route since at least 1957, 
totalling as high as $2,016,000 in a single year (J.A. 120). 

The Civil Aeronautics Board has been concerned with 
strengthening this mainland-Alaska route pattern and with 
reducing the huge federal subsidy support since 1955 (J.A. 
43-45). In 1958, the Board instituted an investigation of 
the existing service because of its concern with the amount 


1 Pacifie Northern Airlines, Northwest Airlines, and Alaska Airlines, Alaska 
Airlines is the intervenor-defendant-appellant in this suit. 
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of subsidy payments to the carriers (J.A. 10). This in- 
vestigation was postponed, and later dismissed, when the 
United States Senate adopted a resolution calling for such 
a postponement pending more extensive experience under 
the federal statutes making permanent the route authoriza- 
tions of the Alaskan carriers and granting statehood to 
Alaska (J.A. 10). Subsequent experience did not, how- 
ever, result in a solution of the problems with which the 
Board was concerned, and it thereafter conducted informal 
meetings with the four carriers regarding this uneconomic 
system of unrestricted competition (J.-A. 11). Although 
the carriers agreed that there were too many carriers serv- 
ing these routes, no voluntary solutions to the basic prob- 
lems could be reached during these discussions (J.A. 11-12). 

In 1961, the Board conducted a staff study of the main- 
land-Alaska air system. In the report prepared on the 
basis of the study, it was tentatively concluded that the 
public convenience and necessity required the establishment 
of either a two-carrier or a three-carrier system (J.A. 20- 
21). As a part of this tentative conclusion, the report 
suggested the termination of appellee’s operating authority 
for route FAM-20? and the possible modification of the 
route authorizations of the other carriers (J.A. 21-22).* 
The report stated that the main effect of the tentative 
conclusion would be to reduce substantially or to eliminate 
the subsidy requirements of Pacific Northern and Alaska 
Airlines (J.A. 21). The suggested termination of appellee’s 
Alaska service was ‘‘based primarily on the carrier’s 
dwindling interest in this area, together with the fact that 


2 However, the report proposed that appellee’s Fairbanks terminal only 
would be suspended until 60 days after the Board’s decision in another pro- 
ceeding pending before it (J.A. 24). 

3 The two-carrier system was regarded as the ideal route structure, and 
would involve a merger between Pacific Northern and Alaska Airlines (J.A. 
21). The three-carricr system was proposed because the Board lacks authority 
to compel such a merger (J.A, 21). 
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Alaska should be better served by carriers whose only 
interest will be to serve that area.’* (JA. 23-24). 

On March 19, 1962, the Board promulgated Order No. 
E-18120 (J.-A. 10), in which it tentatively concluded that 
the route modifications set forth in the three-carrier pro- 
posal are required (J.A. 12). The order directed that a 
full scale investigation be instituted to determine whether 
the public convenience and necessity require ‘‘the altera- 
tion, amendment, modification, suspension, termination, or 
renewal, in whole or in part, of the certification of Alaska 
Airlines, Inc., * * *; Northwest Airlines, Inc. * * °; Pa- 
cific Northwest Airlines, Inc., * * *; and Pan American 
World Airways, Inc., for Alaska route FAM-20 * * ° in 
accordance with the tentative conclusions set forth in the 
attached study ° * *.”? (J.-A. 14). The order further 
stipulated that the staff study should serve as the focal 
point for the trial of the case, and directed that the par- 
ticipants show “‘why, and in what manner, the conclusions 
derived from the study calling for a three-carrier system 
should be modified’? (J.A. 13). 


On April 19, 1962, appellee and Wein Alaska Airlines 
filed a joint application with the Board requesting approval 
of a transfer to Wein of appellee’s local operating rights 


4 The report farther stated (J.A. 24): 

* * © The route has never been a significant one for Pan American when 
compared with its other divisions, or by measuring its negative Alaskan 
growth during the 1955-1960 period. For example, 1952, its Alaska 
Division accounted for 4 pereent of its system revenues, and today it 
represents just over 1 percent. In the years since 1955 it experienced no 
growth whatsoever in the mainland-Alaska market. In fact, it averaged 
2 loss of 1,900 passengers a year. Whereas Pan American captured 63,197 
passengers in 1955, it moved only 58,029 in 1960. In every competitive 
market—Fairbanks, Ketchikan and Juneau—Pan American has shown 2 
negative growth since 1955. The question is raised as to whether this 
carrier’s interest in Alaska declined substantially since it went off subsidy. 
Pan American last received subsidy on this route during fiscal 1957 
($332,000) when it carried 60,183 passengers. The following year its 
participation dropped to 37,541. Pan American’s primary interest in 
Alaska may be for a stepping stone to the Orient from the east coast of 
the United States. For that reason we would only suspend Pan American 
at Fairbanks until 60 days after the Board’s decision in the Eeopened 
Transpacific Route Case. 
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between Juneau, Whitehorse, and Fairbanks (J.A. 101-107). 
The joint application recited as a reason for the transfer 
that available traffic will not support appellee’s operations 
between these local points (J.A. 105-106). By Order No. 
¥-19544 (J.-A. 108), dated July 3, 1962, the joint application 
was consolidated into the above proceeding instituted by 
Order No. E-18120 (J.A. 112). 

2. The Proceedings Below. On April 16, 1962, shortly 
after issuance of the Board order instituting an investiga- 
tion into the suggested solutions to the uneconomic main- 
land-Alaska air pattern, appellee brought this action in 
the district court for a declaratory judgment and for an 
injunction on the ground that the Board lacked authority 
to terminate its operating authority for route FAM-20 
(J.A. 2). On the same date, appellee filed a motion with 
the Board to stay its investigation pending the conclusion 
of this litigation. The Board denied this motion on July 3, 
1962, by Order No. B-18544 (J.A. 108). In this order, 
the Board noted that appellee could assert the question of 
the Board’s power to terminate its route FAM-20 during 
the investigation. It further observed that, while it might 
reach a different conclusion when the case was submitted 
to it, it was then of the tentative view that it had legal 
authority to take the proposed action complained of, ‘‘as- 
suming the record made at the hearing establishes that 
the public convenience and necessity so require,”’ (J.A. 
115). In response to appellee’s argument that it would 
suffer irreparable losses if the proceedings were permitted 
to continue, the Board stated that the only monetary losses 
apparent to it from the continuation of the investigation 
were those which would normally attach to appellee’s par- 
ticipation in any proceeding before the Board. The public 
interest in a speedy conclusion of the investigation, the 


6 


Board ruled, heavily outweighed these monetary costs.® 
(J-A. 115). 

On June 15, 1962, appellants moved to dismiss the com- 
plaint in the district court (J.A. 48), and the parties sub- 
sequently made cross motions for summary judgment (J.A. 
93). Trwo issues were raised by these motions. First, 
appellants argued that the action was premature and 
should be dismissed because the administrative proceed- 
ings had not been concluded and no final agency order had 
been entered. 

The second issue concerned the Board’s legal authority 
to terminate appellee’s route FAM-20, and the meaning of 
the term “‘certificate”’ under Section 401(g) of the Federal 
Aviation Act, 49 U.S.C. 1371(g). That section empowers 
the Board to alter, amend, modify, or suspend a certificate 
of public convenience and necessity, in whole or in part, 
if the public convenience and necessity so require. It also 
authorizes the Board to revoke a “‘certificate’”’ for inten- 
tional failure to comply with the Act, or with any order 
or rule issued thereunder, or with a term or condition of 
such certificate. 

Appellee argued that its ten separate route authoriza- 
tions, including the authorization for route FAM-20, each 
of which route authorizations is labelled ‘‘certificate’’, are 
separate certificates within the meaning of Section 401(g) 
and therefore can only be revoked for cause. The Board’s 
proposal to investigate the desirability of a termination of 
route FAM-20 was illegal, appellee argued, because it pro- 
posed a revocation of the “certificate”? for this route in 
the public interest. 

Appellants contended that an air carrier’s separate 

She Board declared (J.A. 115): 

On the other hand, it is equally apparent to the Board, as expressed in 
Order E-18120, that matters of serious public interest and concern are 
now present and continuing, and possibly worsening, in the air transpor- 
tation pattern as it is now constituted between the Pacific Northwest 
and Alaska. The Board finds that these public interest factors heavily 
outweigh the monetary costs which may attach to Pan American as a 
result of its participation in the investigation proceeding. 
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route authorizations do not constitute separate ‘‘certifi- 
cates”? within the meaning of Section 401(g), and that the 
Board’s power to alter, amend, modify, or suspend an indi- 
vidual route authorization of a carrier is to be measured by 
reference to its system-wide operating authority and opera- 
tions thereunder. Thus, the termination of appellee’s route 
FAM-20 would not be a prohibited revocation of one of 
appellee’s ten certificates, but a relatively minor modifica- 
tion of its far-flung system-wide operating authority. As 
such, the modification may be made in the public conven- 
ience under Section 401(g).° 

The district court ruled that the Board has no legal au- 
thority ‘‘to terminate or recommend the termination”’ (J.A. 
163) of appellee’s operating authority for route FAM-20 
on the grounds that that operating authority constitutes a 
‘certificate’? and that the Board only has authority to re- 
voke such a certificate for cause under Section 401(g) of 
the Act. The court further held that appellee’s suit was 
not premature because there is no requirement of exhaus- 
tion of administrative proceedings where it is asserted on 


€On July 11, 1962, the Board issued Order No. E-18576 (J.A. 117), in 
which it stated that, in its view, the ‘‘certificate’’ to which Section 401(g) 
has reference is the over-all or entire operating authority held by a carrier, 
and that the Board’s power to alter, amend, or modify certificate authority 
in this respect is not affected by the cireumstance that a particular carrier 
may hold one or more separate documents entitled ‘‘certificate’’, or that 
the particular authorization is set forth in a separate document or authoriza- 
tion, Rather, the propriety of Board action under Section 401(g) with respect 
to any carrier holding several separate certificates is not to be determined in 
the light of the single certificate directly involved, but rather in terms of the 
effect upon the carrier on a whole. The Board then amended Order E-18120 
to read (J.A, 119): 

«That an investigation be and it hereby is instituted to determine 
whether the public convenience and necessity require, and the Board should 
order, the alteration, amendment, modification, suspension, or renewal, in 
whole or in part and including but not limited to the possible deletion of 
existing points or route segments, of the certificates of Alaska Airlines, 
Inc., for routes 128 and 138; Northwest Airlines, Inc., for routes 129 
and 140; Pacific Northern Airlines, Inc., for routes 139 and 142; and 
Pan American World Airways, Inc., for Alaskan route FAM-20; insofar 
as Pacific Northwest-Alaska air transportation is concerned, in the 
attached study ;’’ 
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substantial grounds that the administrative agency is tran- 
seending its legal authority. In this connection, the court 
noted that any order issued by the Board in its proceeding 
would be subject to Presidential approval under Section 
$01 of the Act, 49 U-S.C. 1461, because appellee’s operating 
authority for route FAM-20 includes a stop at Whitehorse, 
Canada. The court suggested that such an order, once 
approved by the President, might be beyond judicial re- 
view. 

In its final order (J.A. 167), the court below denied ap- 
pellants’ motion to dismiss and for summary judgment, 
and granted appellee’s motion for summary judgment, de- 
claring that the Board lacks authority to terminate appel- 
lee’s route FAM-20 on grounds of public convenience. It 
then enjoined the Board from terminating this route. How- 
ever, the court expressly recognized that the Board has 
power under Section 401(g) to alter, amend, modify, or 
suspend appellee’s ‘‘certificate’”” for route FAM-20 if it 
lawfolly finds that the public convenience and necessity so 
require. Accordingly, it ordered that the ‘<injunction here- 


in granted is without prejudice to the right of the [Board] 
to proceed with the investigation * ° * and to alter, amend, 
modify, or suspend [appellee’s] certificate” (J.A. 168) if 
the Board finds such action to be required by the public 
convenience and necessity. 


STATUTE INVOLVED 


The relevant provisions of the Federal Aviation Act of 
1958, 72 Stat. 731, 49 US.C. 1301, et seq., are set forth in 
the Appendix, infra, pp. 26-31. 


STATEMENT OF POINTS 


1. The district court erred in enjoining the Civil Aero- 
nautics Board from issuing an order terminating appel- 
lee’s route authorization for Route FAM-20 because ap- 
pellee had failed to exhaust his administrative remedies 
and because the Civil Aeronautics Board has not taken 


7 Bee 49 US.C. 1486(a) and C ¢ 8 Airlines, Inc. v. Waterman Corp., 333 
TS. 102. 
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judicially reviewable final agency action ordering the termi- 
nation of that certificate. 

2. The district court erred in concluding that appellee 
was not required to exhaust its administrative remedies 
before the Civil Aeronautics Board. 

3. The district court erred in concluding that appellee’s 
possible inability to obtain judicial review of an order of 
the Civil Aeronautics Board, because that order was sub- 
ject to Presidential approval, was grounds for not re- 
quiring appellee to exhaust its administrative remedies. 

4, The district court erred in concluding that the Civil 
Aeronautics Board lacked legal authority to terminate ap- 
pellee’s certificate for Route FAM-20, or appellee’s right 
to fly planes over the certificated route. 

5. The district court erred in concluding that the certifi- 
cates of public convenience and necessary held by appellee 
should not be considered as a single entity in determining 
the Civil Aeronautics Board’s power to alter, amend or 
modify appellee’s certificated authority. 

6. The district court erred in granting appellee’s Mo- 
tion for Summary Judgment and for Injunctive Relief to 
the extent set forth in its Order. 

7. The district court erred in failing to grant appellant’s 
Motion to Dismiss and for Summary Judgment. 


SUMMARY OF ARGUMENT 


I. The court below erred in failing to require appellee 
to exhaust its administrative remedy. This well-estab- 
lished principle, and the reasons which support it, should 
themselves have been taken as sufficient to reject appellee’s 
request for equitable intervention. The Board proceeding, 
if held, might have resulted in a conclusion that the public 
convenience and necessity do not require a termination of 
appellee’s certificate. The same result might have obtained 
when, after the conclusion of the Board hearing, the order 
was submitted to the President for his approval. More- 
over, appellee did not prove any irreparable injury which 
might have warranted the district court to draw an excep- 
tion to the doctrine of exhaustion. 
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Even assuming that the Board’s order, after approval 
by the President, would be totally immune from judicial 
review, such a consideration Hkewise would not justify a 
failure to invoke the exhaustion doctrine. The fact is, how- 
ever, that, although C é S Air Lines v. Waterman Ship- 
building Corp., 333 US. 103, held that orders approved by 
the President respecting foreign air transportation are not 
reviewable, that decision does not preclude review of the 
question of whether the President exceeded his statutory 
authority in entering the order. Additionally, the decision 
below conflicts with Waterman because it granted judicial 
review of a non-final Board action, and because it consti- 
tutes an unwarranted advisory opinion as to the scope of 
the President’s and the Board’s statutory authority under 
the Act. 

IL In any event, the decision below on the merits of the 
controversy is clearly in error. The term ‘<certificate”’ 
as used in Section 401 of the Act does not mean the separate 
documents issued to a carrier, each document authorizing 
it to operate one or several routes. Rather, it has reference 
to the carrier’s over-all basic authorization to conduct oper- 
ations, and, therefore, the termination of appellee’s au- 
thority for route FAM-20 is not a revocation of a certificate. 
The decision below, moreover, conflicts with this Court’s 
decision in Alaska Airlines v. Civil Aeronautics Board, 109 
US. App. D.C. 230, 285 F. 2d 672, where the Court held 
that the power of the Board to amend a certificate is to 
be judged in reference to the carrier’s system-wide oper- 
ations. Viewed in this light, the termination of appellee’s 
route FAM-20 is an amendment within the Board’s power 
because its impact on appellee’s over-all operations is 
negligible. 
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ARGUMENT 
I. The Court Below Erred in Determining the Board's Statutory 
Authority to Terminate Appellee’s Route FAM-20 Before 
Appellee Had Exhausted Its Administrative Remedies. 


BR. Since the Civil Aeronautics Board Has Not Taken Judicially 
Reviewable Final Agency Action, Appellee Has Failed to Exhaust 

Its Administrative Remedies 
The action of the court below, enjoining the Board from 
terminating appellee’s route FAM-20 before the Board 
had even begun prescribed administrative procedures to 
determine whether such a termination is required, violates 
the fundamental rule which governs the delicate relation- 
ship between the exercise of judicial powers and the orderly 
utilization of available administrative procedures. That 
basic principle is that ‘‘no one is entitled to judicial relief 
for a supposed or threatened injury until the prescribed 
administrative remedy has been exhausted.’”? Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51; Beard 
v. Stahr, 370 US. 40; Allen v. Grand Central Aircraft Co., 
347 US. 535, 553; Aircraft & Diesel Corp. v. Hirsch, 331 


US. 752; Miles Laboratory v. Federal Trade Commission, 
78 U.S. App. D.C. 326, 140 F. 2d 683, certiorari denied, 322 
U.S. 752. The rationale behind this long-settled principle 
of judicial administration was set forth by the Supreme 
Court in the Hirsch case, 331 US. at 767: 


The very purpose of providing either an exclusive 
or an initial and preliminary administrative determi- 
nation is to secure the administrative judgment either, 
in the one case, in substitution for judicial decision or, 
in the other, as foundation for or perchance to make 
unnecessary later judicial proceedings. 


Plainly, this rule—requiring exhaustion of administrative 
remedies before judicial relief may be sought—forecloses 
judicial relief from a Board order instituting statutory 
proceedings to determine whether the public convenience 
and necessity require the alteration, amendment, suspen- 
sion or termination of the route authorizations of the four 
carriers serving Alaska from Seattle. Further, the reasons 
underlying this rule have full application here. Although 
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the Board stated that it had tentatively concluded, on the 
basis of its staff study, to terminate appellee’s route 
FAM-20, the very purpose of its investigation was to de- 
velop a complete record from which it could be determined 
whether such an action was required by the public conven- 
jence and necessity. Needless to say, after a full investiga- 
tion into the economic facts, the public interest in the de- 
velopment of Alaskan trade, and the defense and security 
considerations involved in such a route realignment, the 
Board might decide that a termination of appellee’s route 
is not required or desirable.® 

Moreover, the scope of the administrative hearing is not 
limited solely to the question of whether appellee’s certifi- 
cate should be terminated, but also encompasses whether 
the public convenience would be better served by an amend- 
ment or suspension of that route. Thus, the Board ulti- 
mately might decide upon a temporary suspension of ap- 
pellee’s route in order to permit the other carriers to 
develop financial independence (see United Air Lanes v. 
Civil Aeronautics Board, 198 F. 2d 100 (C.A. 7); Western 
Air Lines v. Civil Aeronautics Board, 196 F. 2d 933 (C.A. 
9)), or it might, pursuant to appellee’s application (J.A. 
103), merely amend appellee’s route by deleting the au- 
thority to serve certain points along it. 

In short, the court below has adjudicated an issue—that 
is, the Board’s power to terminate a route—which might 
never have arisen if the administrative proceedings had 
been permitted to run their full course. More than that, 
it has interfered with the orderly utilization of prescribed 
administrative procedures in disregard of the Board’s 
primary responsibility to define and resolve the important 
and urgent issues of public necessity involved in its investi- 
gation. See J.A. 14, 115. 


SIn this respect, we also note that the staff study’s tentative conclusion to 
terminate appellee’s route is based primarily upon the findings that appellee’s 
interest in the area is diminishing, and that Alaska would be better served 
by carriers whose only interest will be in that area (J.A. 23-24). Certainly, 
the Board may revise its tentative conclusion if appellee can establish that 
these underlying predicates are factually erroneous. 
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The court below dispensed with the need for exhaustion 
on the ground that that rule has not been applied ‘‘in cases 
in which a claim is advanced on substantial grounds that 
the administrative agency is transcending its legal au- 
thority * * *.”? (J.A. 165). To the contrary, however, 
the rule ‘‘has been repeatedly acted on in cases where, as 
here, the contention is made that the administrative body 
lacked power over the subject matter.’’ Myers v. Bethle- 
hem Shipbuilding Corp., 303 U.S. 41, 50-51; Aircraft & 
Diesel Corp. v. Hirsch, 331 U.S. 752, 771, et seg. As this 
Court unequivocally stated in Miles Laboratory v. Federal 
Trade Commission, 78 U.S. App. D.C. 326, 140 F. 2d 683, 
685, certiorari denied, 332 U.S. 752: 


However desirable it may be thought that appellant, 
when challenged as to its methods of doing business, 
should have recourse to a court of equity to construe 
the extent of the Commission’s power in a case in which 
it is made to appear that a public hearing will result 
in irreparable injury, nevertheless, it has been held so 
often as not to require recitation of authority, that for 
a Federal Court to assume the right to suspend the 
Commission’s investigation, while it determines con- 
troversial questions of law or fact, would be a clear 
assumption of power it does not possess. The admin- 
istrative remedy which Congress has provided must 
first be exhausted. 


Appellee argued in the court below, citing 3 Davis, 
Administrative Law Treatise 68, that exhaustion is not re- 
quired when ‘‘irreparable injury will result from the ad- 
ministrative proceeding and the lack of jurisdiction clearly 
appears from considerations which are not within the 
agency’s specialized understanding.”? (Emphasis added.) 
Accepting, arguendo, the correctness of this standard, we 
submit that it is inapplicable here. First, as we show 
below, appellee will not suffer irreparable injury as a re- 
sult of a continuation of the Board proceedings (infra, pp. 
14-16), and it is clear that the Board has, not lacks, au- 
thority to terminate appellee’s Alaska route (infra, pp. 
18-25). 
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Second, under the standard suggested by Davis, the 
failure to exhaust administrative remedies can only be 
excused where it is clear that the agency has no authority 
to conduct the proceedings or that any action taken at the 
conclusion of the proceedings patently will be illegal. See 
Amos Treat & Co. v. Securities € Exchange Commission, 
US. App. D.C. , 306 F. 2d 260; Public Utilities Com- 
mission v. United Fuel Gas Co., 317 US. 456; ef. Leedom 
v. Kyne. 358 U.S. 184. Here, however, there is not such 
a total absence of jurisdiction. The administrative hearing 
was instituted to determine whether to terminate, amend 
or suspend appellee’s certificate. It is clear that the Board 
had jurisdiction to conduct the investigation and, at the 
least, to amend or suspend appellee’s certificate. The only 
question is whether the Board has authority to take one 
of the proposed alternative actions—that is, to terminate 
appellee’s route. In such circumstances, it cannot be an- 
ticrpated that the agency will take the only one of many 
possible actions which might be illegal and, therefore, there 
is no warrant for resolving the agency’s authority to do 
so prior to the conclusion of the hearings. 

B. Appellee Has Not Made a Showing of Irreparable Injury Warranting 
the District Court of its Equity Jurisdiction 

We have shown above that the court below erred in pass- 
ing on the question of the Board’s power to terminate 
appellee’s Alaskan route—prior to the exhaustion of admin- 
istrative remedies—because (a) the Board plainly had 
jurisdiction to conduct the administrative proceedings and 
(b) the Board’s ultimate determination may render the 
question moot. We now show that the court below erred in 
refusing to dismiss the complaint for the additional reason 
that appellee will not be irreparably injured as a result of 
a continuation of the Board proceedings. There are, there- 
fore, no extraordinary circumstances which might justify 
a departure from the exhaustion rule, or which warranted 
the court below to exercise its equity jurisdiction. 

First, appellee has sustained no injury because its rights 
and obligations as a certificated carrier have not yet been 
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affected, nor have the proceedings had an immediate im- 
pact upon its legal or economic relationships. Indeed, for 
this reason the action of the district court also violates 
the ‘‘finality’’ rule; viz. that ‘‘administrative orders are 
not reviewable unless and until they impose an obligation, 
deny a right or fix some legal relationship as a consumma- 
tion of the administrative process’? (Chicago € Southern 
Air Lines v. Waterman Corp., 333 U.S. 103, 112-113) ; and 
that courts ‘should avoid passing on questions of public 
law even short of constitutionality that are not immediately 
pressing.”’? Eacles v. Peoples Bank, 333 U.S. 426, 432. See, 
also, United States v. Los Angeles & S.L.R., 273 US. 299, 
309; Continental Bank & Trust Co. v. Martin, 112 US. App. 
D.C. 354, 303 F. 2d 214. 

Second, the expense to appellee of participating in the 
administrative proceedings does not constitute irreparable 
injury. It is well settled that the rule requiring exhaustion 
of the administrative remedy cannot be circumvented by 
the claim that the expense and annoyance caused would 
result in irreparable injury. Myers v. Bethlehem Ship- 
building Corp., 303 U.S. 41; Allen v. Grand Central Air- 
craft, 357 U.S. 535; Aircraft € Diesel Corp. v. Hirsch, 331 
US. 752, 777-778; Petroleum Exploration, Inc. v. Public 
Service Commission, 304 U.S. 209. For these inconven- 
iences, common to every lawsuit, ‘‘are part of the social 
burden of living under government.” Bradley Lumber 
Co. v. National Labor Relations Board, 84 F. 2d 97, 100 
(C.A. 5). Furthermore, there is a question as to whether 
appellee will suffer any expense in this respect which it 
would not otherwise have to bear. The order of the court 
below did not enjoin the Board from continuing its pro- 
ceedings to determine whether to amend, modify, or suspend 
the route authorizations of appellee and the other carriers. 
Appellee will, therefore, have to bear some, if not all, of 
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this cost in any event because of its obligation to continue 

its participation in these proceedings. 

C. The Argument That There May Be No Judicial Review of the 
Board's Final Order. Because That Order Is Subject to Presidential 
Approval. Is of No Assistance to the Appellee 

The court below, in assuming jurisdiction in advance of 
final agency action, also expressed concern that the ques- 
tion of the Board’s power to terminate appellee’s certifi- 
cate might not be subject to judicial review after such an 
order was entered. This possibility of the unavailability 
of jadicial review of the Board’s power to terminate stems 
from the fact that appellee’s route authorization includes 
an intermediate stop at Whitehorse, Canada, and is, there- 
fore. an authorization to engage in foreign air commerce. 
As the court below stated, orders respecting foreign air 
transportation occupy a special status under the Act. As 
we now show, however, these considerations do not call for 
a departure from the exhaustion rule. On the contrary, if 
anything they reenforce the necessity for the application of 
the rule. 

(a) Section 801 of the Federal Aviation Act, 49 U.S.C. 
1461, renders the issuance, approval, denial, amendment, 
revocation, cancellation or suspension of a certificate to 
engage in foreign air transportation subject to the approval 
of the President. In acting upon these orders, moreover, 
the President ‘also possesses in his own right certain 
powers conferred by the Constitution on him as Com- 
mander-in-Chief and as the Nation’s organ in foreign 
affairs’. C&S Air Lines v. Waterman Steamship Corp., 
333 U.S. 103, 109. In the Waterman case, the Supreme 
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Appellee also alleged (J.A. 8) the following items as elements of 
irreparable loss if the Board terminates its certificate: (a) cost of ground 
facilities and value of flight equipment used in its route; (b) loss of revenucs; 
(e) effect of termination on appellce’s employees; (d) effect on the travelling 
public. Obviously, these are factors which should be addressed to the Board 
for its consideration in determining whether 2 termination, suspension or 
modification of appellee’s route is in the public interest; they are not relevant 
to the question of irreparable injury flowing from a continuation of Board 
proceedings. 
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Court held that orders of the Board as to certificates for 
foreign air transportation are not mature and therefore 
are not susceptible of judicial review until they are made 
final by Presidential approval as required by Section 801. 
Moreover, after such approval, the final orders embody 
presidential discretion as to political matters beyond the 
competence of the courts to adjudicate. 

(b) Since the Board’s orders are not subject to judicial 
review until finalized by the President, it necessarily 
follows that the court below erred in reviewing the Board’s 
tentative conclusion to enter an order. Moreover, accept- 
ance of the reasoning of the district court that a lack of 
judicial review after finalization by the President is a 
justification for permitting review before the Board has 
even acted would give air carriers a convenient expedient 
for entirely circumventing the Waterman holding of non- 
reviewability. See British Overseas Airways Corporation 
v. Civil Aeronautics Board, US. App. D.C. , 304 F. 
2d 952. 

(c) It thus makes no difference here whether or not 
appellee could obtain judicial review after the Board and 
the President had acted. It is, however, our view that a 
final order by the President terminating appellee’s route 
FAM-20 would be subject to judicial scrutiny on the limited 
question of whether the President and the Board have 
exceeded their statutory and constitutional authority.’® 
The decision in the Waterman case does not hold to the 
contrary, since the issue in that case was whether the courts 
can review the merits of the Presidential decision. This 
Court recognized this basic distinction in British Overseas 
Airways Corporation v. Civil Aeronautics Board, US. 
App. D.C. __, 304 F. 2d 952. The Court there stated: 


This is not to say that there may not be a judicial 
remedy against administrative, or even Presidential, 
action beyond the scope of lawful authority, as de- 


10 If the order in not subject to review in any circumstances, it must be that 
the President has the authority, cither by virtue of the Act or the Constitution, 
to terminate appellee’s route, or that no legally cognizable right of the 
appellce has been infringed. 
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fined by the Aviation Act. The petition will accord- 
ingly be dismissed, without prejudice to independent 
proceedings in the District Court challenging the 
Verte of the proposed regulation if and when promul- 
gat 


And in Alaska Airlines, Inc. vy. Civil Aeronautics Board, 
109 U.S. App. D.C. 230, 285 F. 2d 762, this Court actually 
reviewed the validity of an order approved by the Presi- 
dent. See. also, Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579. 

(ad) Instead of being a consideration justifying an excep- 
tion to the exhaustion principle, the fact that the adminis- 
trative procedure prescribed by Congress includes Presi- 
dential review and approval of the Board’s decision 
provides an additional reason why the court below should 
have required appellee to exhaust its administrative 
remedy. For, the President has the power to reject com- 
pletely or revise the Board’s decision, and the opinion of 
the court below in its present form constitutes an unwar- 
ranted advisory opinion to the Chief Executive. See C €S 
Airlines v. Waterman Steamship Corp., 333 US. 103, at 
113-114. 


IL The Board Has Authority to Terminate Appellee’s Route 
FAM-20 Because Its Power to Suspend or Amend a Cer- 
Sificate is to be Measured by Reference to the Carrier's 
Systemwide Operations. 

We have shown in Point I that the court below erred 
in assuming jurisdiction in the absence of the exhaustion 
by appellee of its administrative remedies. While this 
Court thus need not inquire into the merits of the contro- 
versy, we nevertheless will now show that, contrary to the 
view of the court below, the Board has full authority to 
take any and all of the action proposed by the order insti- 
tuting the investigation. 

Section 401(g) of the Act, 49 U.S.C. 1371(g), empowers 
the Board to “‘alter, amend, modify, or suspend any * * °® 
certificate, in whole or in part, if the public convenience and 
necessity so require.”? The Board, however, may revoke 
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a “certificate”? under Section 401(g) only for cause. The 
question presented is whether this section authorizes the 
Board to terminate appellee’s route FAM-20. 

The Court below held that the Board cannot terminate 
appellee’s route because appellee’s authority to operate 
that route is contained in a document which is labelled 
‘‘eertificate,’? and which is separate and distinct from 
appellee’s authorizations to operate other routes. There- 
fore, the court concluded, this route authorization is a 
‘eertificate”’ within the meaning of Section 401, and can 
only be terminated for cause. 

The court’s construction of the Act, that a route authori- 
zation is a ‘‘certificate’’ if it is contained in a document 
separate from other route authorizations, is not called for 
by the language of the Act. Although the statute speaks 
of a “certificate”? in the singular, this, of course is not 
dispositive of the question of whether the term ‘‘certificate”’ 
is to be defined as meaning a carrier’s separate authoriza- 
tions to operate various routes. In our view, the intend- 
ment of Section 401 was to establish the certificate of public 
convenience and necessity as the basic method of author- 
izing a carrier to conduct operations, and we think the 
“eertificate”’ to which Congress had reference in Section 
401 is the carrier’s over-all basic authorization rather than 
the particular route authorization issued to the carrier. 

The Board gave formal expression to its view that the 
term ‘‘certificate’’ signifies the carrier’s over-all opera- 
tions in The Alaska Route Modification Case, 17 CAB 943. 
Alaska Airlines formerly had been issued one ‘‘certificate”’ 
to operate a route between the United States and Alaska, 
and four separate certificates to operate 33 regular routes 
in Alaska. The Board there consolidated the four intra- 
Alaska ‘‘certificates’’ into one, and deleted 2 or 3 routes 
from one certificate and 7 of 9 routes from another. 17 
CAB at 959. The Board ruled that the ‘‘fact that our 
decision combines the four separate certificates for Alaskan 
air transportation hitherto held by Alaskan Airlines and 
replaces them with a single certificate constitutes merely a 
formal change in that carrier’s operating authority.’’ 17 
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CAB 946. It approved the Examiner’s ruling that (17 
CAB 959): 


Alaska’s contention that the Board cannot eliminate 
entire routes or the major part of the authorizations 
contained in any one of its certificates appears to be one 
of form rather than substance. It is immaterial whether 
the Board eliminates all of the points on a short route 
or the same points which may be included on a long 
route. Likewise, it is immaterial whether the Board 
eliminates all of the points or routes in one of several 
certificates or the same points or routes as a part of one 
certificate. To hold otherwise would be to put a 
premium on holding many certificates for numerous 
routes and penalize a carrier having one certificate 
authorizing one route regardless of its size or com- 
plexity. 


The interpretation of the Act by the agency responsible 
for its administration is, of course, entitled to great weight. 
See F.H.A. v. The Darlington, Inc., 358 U.S. 84, 90; United 
States v. American Trucking Assns, 310 U.S. 534, 549; 
Norwegian Nitrogen Products Co. v. United States, 288 


US. 294, 315. 

Moreover, this Court and the Board have ruled that the 
Board’s power to amend or suspend a certificate under 
Section 401(g) is to be measured by reference to the car- 
rier’s over-all operations, and not by the effect of the 
amendment on the particular route authorization involved.” 
Thus, the Board held in the Alaska Route Modification 
Case, supra, that it had power to eliminate substantial 
parts of the route systems authorized in the four separate 
certificates because the amendments ‘will have little or no 
effect upon the carrier’s system operations’? (17 CAB at 
946), including, the operations under the separate ‘‘certifi- 
cate’’ for service between the United States and Alaska. 


11 The standard applied by the Board has been that an amendment or sus- 
pension is valid if it does not ‘‘effeet a basic transformation in the essential 
character of the ecarrier’s system.’’ Alaska Route Modification Case, 17 CAB 
943, 946; Ponagra Terminal Incestigation, 4 CAB 670, 673; Carribbean Air 
Case, 9 CAB 534, 553. 
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Of even greater significance is this Court’s decision in 
Alaska Airlines v. Civil Aeronautics Board, 109 U.S. App. 
D.C. 230, 285 F. 2d 672, which is directly in point. As 
noted above, the Board in the Alaska Route Modification 
Case consolidated Alaska Airlines’ four intra-Alaska ‘‘cer- 
tificates’’ into one document, but left unaffected the car- 
rier’s separate authorization for its United States to 
Alaska route. In the Intra-Alaska case, 28 CAB 57, the 
Board further extensively amended the intra-Alaska oper- 
ating authorization by deleting all but two route segments.’ 

On its appeal to the Court from the Board’s order, 
Alsaka Airlines argued that the Board’s power to amend 
or suspend a certificate under Section 401(g) must be 
measured solely against the ‘‘certificate’’ which the Board 
is amending, and not against a combination of the car- 
rier’s certificates.* It then argued that the amendments 
which the Board had ordered were so extensive as to con- 
stitute a revocation of its certificate for intra-Alaskan op- 
erations. Thus, the carrier was there advancing the same 
argument that the court below adopted—viz., that the 
term ‘certificate’? in Section 401(g) means the several, 
separate route authorizations issued to a carrier. The 
Board argued that the impact of a certificate alteration 
made pursuant to Section 401(g) is to be assessed in terms 
of over-all system operations, and not on the face of the 
particular certificate which is involved."* 

The Court stated (285 F. 2d at 675): ‘‘We agree with 
the views expressed by the Board, and its order will be 
affirmed.’’ In holding that the carrier’s intra-Alaska cer- 
tificate had not been revoked, the Court made express ref- 
erence to the carrier’s overall operations, including its 


12 The Board order in tho Alaska Route Modification case authorized the 
carrier to operate 20 regular and irregular routes, The total effect of the two 
orders was to entirely terminate routes which had previously been authorized 
by one of the carrier’s four separate certificates, 


13 Brief for Petitioner in No. 15,001, Alaska Airlines v. Civil Aeronautics 
Board, p. 41. 


14 Brief of Respondent, No, 15,001, p. 13, 18-21. 
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operations under the separate United States to Alaska 
certificate (285 F. 2d at 674): 

It seems clear enough that the requirements of the 
public interest are dominant in the statutory plan for 
modification or amendment of air certificates. It 
seems also clear that a realistic view of the public 
interest in an air carrier operation must include eco- 
nomic effects. It would be unrealistic, we think to 
hold that the public interest is concerned only with 
route miles and points served. These are important 
factors, of course, but so also, it seems to us, are the 
overall economic factors of revenue, expense, and 
volume of traffic. The Board’s action here did not 
materially alter these latter factors; indeed it bettered 
the net revenue prospects. And it is clear, as the 
Board claims, that Alaska Airlines’ major objective in 
the development of its system has been “‘facilitating 
integrated single-carrier States-Alaska service to 
points beyond its Fairbanks gateway.’’ After the 
change in its certificate it was left as the major intra- 
Alaska carrier, a States-Alaska carrier serving the 
principal cities in that State.” 


There can, therefore, no longer be any question that a 
route authorization, although contained in a document sep- 
arate from other route authorizations and entitled ‘‘certifi- 
cate,” is not a certificate within the meaning of Section 
401(g), and that the Board has power to amend or sus- 
pend such an authorization by reference to the carrier’s 
overall operations. 

We note that any other interpretation of the Act would 
be entirely illogical. Some carriers’ route authorizations 
are contained in one certificate, while others have a number 
of certificates covering one or more routes. Whether a car- 
rier’s route authorizations are contained in one or more 
documents turns upon such matters as historical accident, 
distinctions between authorizations which require Presi- 


15 In United Air Lines v. Civil Aeronautics Board, 198 F. 2d 100 (C.A. 7), 
a suspension case, the court considered the effect of the suspension on the 
earrier’s overall operations in determining its validity under Section 401(g). 
See 19% F. 2d 100, at 107. 


dential approval and those which do not, and administra- 
tive convenience. Thus the district court’s determination 
that the term ‘‘certificate’? means the several, separate 
route authorizations issued to a carrier makes the Board’s 
power to amend or suspend a certificate under Section 401 
(g) turn upon what obviously is a matter of happenstance. 
Under the district court’s theory, the Board can terminate 
a route operated by a carrier holding but one certificate 
authorizing several independent routes because that termi- 
nation would constitute an amendment of the carrier’s 
certificate; it cannot terminate a route which is not signifi- 
cant when viewed in terms of the carrier’s overall operat- 
ing authority if that carrier has been issued, because of 
historical accident or administrative convenience, separate 
documents authorizing it to operate its various routes."* 

Moreover, the district court’s interpretation of the Act 
stultifies the basic statutory purpose. It is, of course, true 
that one purpose of the Act was to assure stability and to 
protect the carrier’s investment in its operations. See 
Civil Aeronautics Board v. Delta Airlines, 367 U.S. 316.7 


On the other hand, the predominant purpose was to estab- 
lish and maintain a system of routes which would serve the 
public convenience and necessity. To effectuate this pur- 
pose, the Board was granted the power to amend, even 
though the exercise of that power would necessarily entail 
the destruction of a carrier’s investment in points or entire 
routes established by a single authorization."* 


16In this respect, see appellee’s Route 182 (J.A. 125) encompassing three 
routes far more extensive than appellee's separate route FAM-20. 


17 The Court held in Delta that once a certificate is granted by the Board, 
it cannot thereafter be amended without notice and hearing. This decision 
sheds no light on the problem involved here, for the Court did not hold that 
the separate route authorization there involved constituted a separate cer- 
tifieate within the meaning of Section 401, rather than merely being a part 
of the carrier’s overall certificate. 


18 Viewed in this light, we sce no distinction between the termination pro- 
posed here, and the amendment of a carrier's ‘‘certificate’’ authorizing several 
routes. If the Board modifies the latter by substantially eliminating entire 
route segments, there is as significant a loss of investment as would be involved 
here. See Alaska Airlines v. Civil Aeronautics Board, supra, 
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Yet, under the lower court’s theory, this basic purpose 
would tend to be thwarted because the Board could not 
terminate a route once that route was authorized in a 
separate document, no matter what the public interest re- 
quired and regardless of the effect of that termination on 
the carrier's overall operations.® On the other hand, the 
standard approved by this Court is consonant with both of 
the purposes. It permits the Board to plot the air map, in 
an industry characterized by rapid and continual change, 
in the public interest; yet, the Board cannot take away 
the earrier’s basic authority to continue as a certificated air 
carrier nor destroy the carrier’s basic investment in its 
operations, since the amendments made by the Board are 
to be measured in terms of their economic impact on the 
earrier’s overall operations. 


If the termination of appellee’s route FAM-20 is viewed 
as an amendment to its over-all operating authority, there 
can be little question of its legality. The termination 
would not be a revocation of appellee’s basic operating 
authority, or of any part thereof, because the impact of the 


termination is negligible when assessed in reference to the 
carrier’s over-all operations. The termination of the route 
would affect but 1.1% of appellee’s gross system-wide 
revenues; reduce total revenue plane-miles by 1.6%; de- 
crease revenue-ton miles by 1.1%; reduce its system wide 


29 The Board stated in a related context: 

* © © Under such an interpretation, the Board’s appraisal of the factors 
set forth by Congress for its guide, once made and given expression in 2 
ecertifeate, would become irrevocable, notwithstanding subsequent changes 
in the faets upon which the Board’s judgment was based that might turn 
onee sound action into an instrument for thwarting the policy of the Act. 
There would be substituted for a transportation pattern, keyed to the 
public need, a route structure, in important respects dependent upon the 
will of the individual carriers and subject to change, no matter how 
urgent the public need for such ebange, only with the consent of those 
carriers. [Carribbean Air Case, 9 CAB 534, 538] 


See, also, United Air Lines v. Ciwil Acronautics Board, 198 F. 2d 100, 
at 106-107. 
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operating expense by 1.3% ; and would eliminated but 2.2% 
of its total route miles (J.A. 99-100).” Also relevant is 
the fact that the deletion of this route would probably im- 
prove appellee’s overall financial position since appellee 
sustained annual operating losses from 1957-1961 from 
these operations (J.A. 99). In short, the amendment of 
appellee’s over-all authority so as to delete a relatively 
short, stub-end segment, originating in one state and termi- 
nating in another, obviously will not change the basic char- 
acter of appellee’s far-flung, international operations. 


CONCLUSION 


For the above reasons, we respectfully submit that the 
judgment of the district court should be reversed. 


Joserx D. Gumroyte, 
Acting Assistant Attorney General, 


Davi C. AcHESoN, 
United States Attorney, 


Aan S. RosentHat, 
Epwarp A. GRoosBERT, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


Of Counsel: 


Jouxn H. WANNER, 
General Counsel 
Civil Aeronautics Board 
Washington 25, D. C. 


January 1963 


20 The relevant figures are (J.A. 100): 
Alaskan Systemwide 
Category Operations Operations 


Operating Revenue $5,032,000 $458,054,000 
Operating Expense 5,703,000 435,273,000 
Revenue Ton-miles 9,684,000 $83,547,000 
Revenue Plane-miles 1,661,000 101,504,000 
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APPENDIX 


The relevant provisions of the Federal Aviation Act of 
1958, 72 Stat. 731, 49 U.S.C. 1301, et seqg., are as follows: 


43 U.S.C. 1302: 


In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider 
the following, among other things, as being in the pub- 
lic interest, and in accordance with the public con- 
venience and necessity: 


(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and 
of the national defense; 


(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 


coordinate transportation by, air carriers; 


(d) Competition to the extent necessary to assure 
the sound development of an air-transportation sys- 
tem properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; 


° @ ° ° 
49 USC. 1371: 


§ 1371. Certificate of public convenience and 
necessity—Essentiality 


(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued by 
the Board authorizing such air carrier to engage in 
such transportation. 
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APPLICATION 


(b) Application for a certificate shall be made in 
writing to the Board and shall be so verified, shall be in 
such form and contain such information, and shall be 
accompanied by such proof of service upon such inter- 
ested persons, as the Board shall by regulation require. 


Notice of application; filing of 
protest or memorandum; hearing 


(c) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of the 
secretary of the Board and to such other persons as 
the Board may by regulation determine. Any inter- 
ested person may file with the Board a protest or 
memorandum of opposition to or in support of the 
issuance of a certificate. Such application shall be set 
for public hearing, and the Board shall dispose of such 
application as speedily as possible. 


IssvuaNcE 


(d)(1) The Board shall issue a certificate author- 
izing the whole or any part of the transportation cov- 
ered by the application, if it finds that the applicant 
is fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this 
chapter and the rules, regulations, and requirements of 
the Board hereunder, and that such transportation is 
required by the public convenience and necessity; 
otherwise such application shall be denied. 


(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Board may 
issue a certificate authorizing the whole or any part 
thereof for such limited periods as may be required 
by the public convenience and necessity, if it finds that 
the applicant is fit, willing, and able properly to per- 
form such transportation and to conform to the provi- 
sions of this chapter and the rules, regulations, and 
requirements of the Board hereunder. 
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Terms, conditions, and limitations 


(e) Each certificate issued under this section shall 
specify the terminal points and intermediate points, if 
any, between which the air carrier is authorized to 
engage in air transportation and the service to be 
rendered; and there shall be attached to the exercise 
of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require. A 
certificate issued under this section to engage in for- 
eign air transportation shall, insofar as the operation 
is to take place without the United States, designate 
the terminal and intermediate points only insofar as 
the Board shall deem practicable, and otherwise shall 
designate only the general route or routes to be fol- 
lowed. Any air carrier holding a certificate for for- 
eign air transportation shall be authorized to handle 
and transport mail of countries other than the United 
States. No term, condition, or limitation of a certifi- 
cate shall restrict the rights of an air carrier to add to 
or change schedules, equipment, accommodations, and 
facilities for performing the authorized transportation 
and service as the development of the business and the 
demands of the public shall require. No air carrier 
shall be deemed to have violated any term, condition, 
or limitation of its certificate by landing or taking off 
during an emergency at a point not named in its 
certificate or by operating in an emergency under regu- 
lations which may be prescribed by the Board, between 
terminal and intermediate points other than those 
specified in its certificate. Any air carrier may make 
charter trips or perform any other special service, 
without regard to the points named in its certificate, 
under regulations prescribed by the Board. 


Effective date and duration 


(f) Each certificate shall be effective from the 
date specified therein, and shall continue in effect 
until suspended or revoked as hereinafter provided, 
or until the Board shall certify that operation there- 
under has ceased, or, if issued for a limited period 
of time under subsection (d)(2) of this section, shall 
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continue in effect until the expiration thereof, unless, 
prior to the date of expiration, such certificate shall 
be suspended or revoked as provided herein, or the 
Board shall certify that operations thereunder have 
ceased: Provided, That if any service authorized by 
a certificate is not inaugurated within such period, 
not less than ninety days, after the date of the author- 
ization as shall be fixed by the Board, or if, for a 
period of ninety days or such other period as may 
be designated by the Board any such service is not 
operated, the Board may by order, entered after no- 
tice and hearing, direct that such certificate shall 
thereupon cease to be effective to the extent of such 
service. 


Alteration, amendment, modification, 
suspension, or revocation 


(g) The Board upon petition or complaint or upon 
its own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and neces- 
sity so require, or may revoke any such certificate, 
in whole or in part, for intentional failure to comply 
with any provision of this subchapter or any order, 
rule, or regulation issued hereunder or any term, con- 
dition, or limitation of such certificate: Provided, That 
no such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to 
be fixed by the Board, with an order of the Board 
commanding obedience to the provision, or to the order 
(other than an order issued in accordance with this 
proviso), rule, regulation, term, condition, or limita- 
tion found by the Board to have been violated. Any 
interested person may file with the Board a protest 
or memorandum in support of or in opposition to the 
alteration, amendment, modification, suspension, or 
revocation of the certificate. 

e ° e ° 


49 U.S.C. 1461: 
§ 1461. The President of the United States 


The issuance, denial, transfer, amendment, cancel- 
lation, suspension, or revocation of, and the terms, 


30 


conditions, and limitations contained in, any certifi- 
eate authorizing an air carrier to engage in overseas 
or foreign air transportation, or air transportation 
between places in the same Territory or possession, 
or any permit issuable to any foreign air carrier under 
seetion 1372 of this title, shall be subject to the ap- 
proval of the President. Copies of all applications in 
respect of such certificates and permits shall be trans- 
mitted to the President by the Board before hearing 
thereon, and all decisions thereon by the Board shall 
be submitted to the President before publication 
thereof. 


48 U.S.C. 1482: 


(b) The Administrator or Board, with respect to 
matters within their respective jurisdictions, is em- 
powered at any time to institute an investigation, on 
their own initiative, in any case and as to any matter 
or thing within their respective jurisdictions, con- 
cerning which complaint is authorized to be made to 
or before the Administrator or Board by any provi- 


sions of this chapter, or concerning which any question 
may arise under any of the provisions of this chapter, 
or relating to the enforcement of any of the provisions 
of this chapter. The Administrator or the Board 
shall have the same power to proceed with any in- 
vestigation instituted on their own motion as though 
it had been appealed to by complaint. 


a ° . * 
43 USC. 1486: 


(a) Any order, affirmative or negative, issued by 
the Board or Administrator under this chapter, ex- 
cept any order in respect of any foreign air carrier 
subject to the approval of the President as provided 
in section 1461 of this title, shall be subject to review 
by the courts of appeals of the United States or the 
United States Court of Appeals for the District of 
Columbia upon petition, filed within sixty days after 
the entry of such order, by any person disclosing a sub- 
stantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by 
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leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


(c) A copy of the petition shall, upon filing, be forth- 
with transmitted to the Board or Administrator by the 
clerk of the court, and the Board or Administrator 
shall thereupon file in the court the record, if any, 
upon which the order complained of was entered, as 
provided in section 2112 af Title 28. 


(a) Upon transmittal of the petition to the Board 
or Administrator, the court shall have exclusive juris- 
diction to affirm, modify, or set aside the order com- 
plained of, in whole or in part, and if need be, to order 
further proceedings by the Board or Administrator. 
Upon good cause shown and after reasonable notice 
to the Board or Administrator, interlocutory relief 
may be granted by stay of the order or by such man- 
datory or other relief as may be appropriate. 


(e) The findings of fact by the Board or Admin- 
istrator, if supported by substantial evidence, shall 


be conclusive. No objection to an order of the Board 
or Administrator shall be considered by the court un- 
less such objection shall have been urged before the 
Board or Administrator or, if it was not so urged, 
unless there were reasonable grounds for failure to 


do so. 
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under Section 401(g) of the Federal Aviation Act? to 
‘‘terminate”’ a permanent, separate and independent cer- 
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ing particularly the ‘‘each certificate’? language of 
the two immediately preceding subsections, 401(e) and 
(f)? mean what they say, or do they mean instead the 


aggregate of ‘‘over-all certificated operating author- 
ity’? held by a carrier? 


| 2 In a clear case of absence of statutory authority in 
the administrative agency, involving no factual question 
or room for administrative expertise, is a declaratory 
judgment plaintiff required to exhaust costly adminis- 
trative procedures and chance the right of ultimate review 
which, even if available, would have to abort the whole 


proceeding? 
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v. 


Pan American Wortp Areways, Inc., Appellee 


No. 17,473 
Boyp, et al., Crvm AERONAUTICS Boarp, Appellant 
v. 


Pan American Wortp Arways, INc., Appellee 


Appeals From Judgment Of The United States District Court 
For The District of Columbia 


BRIEF OF APPELLEE, PAN AMERICAN 
WORLD AIRWAYS, INC. 


COUNTERSTATEMENT OF CASE 
A. Proceedings Thus Far 


This controversy arose when the Civil Aeronautics Board 
issued Order No. E-18120, adopted March 19, 1962, insti- 
tuting an investigation of air service between the Pacific 
Northwest and Alaska. Attached to the order is a so-called 
“‘study”’ of the Board which has the effect of directing Pan 


2 
American to show cause why its certificate for the Pacific 
Northwest-Alaska route should not be terminated (J.A. 
15-47). 
The first conclusion stated in the study is that there 
should be: 


<<]. Termination of all Pan American Alaska points, 
except Fairbanks, which would be suspended until 
sixty days after the Board’s decision in the Reopened 
Transpacific Route Case.” (J.A. 15.) 


It is later explained in the study that the purpose of 
the suspension of Fairbanks is not to preserve it for any 
future Pacific Northwest-Alaska operations by Pan Ameri- 
can but to hold it for possible use as an intermediate point 
on a route to the Orient from the east coast of the United 
States As recognized by the Court below,® and not con- 
tested by appellants, the anomalous proposed ‘‘suspen- 
sion” of one point on an otherwise completely terminated 
route would be meaningless and may be completely dis- 
regarded here. 

The study points out that terminating Pan American’s 
certificate would leave a three-carrier route system for 
Pacific Northwest-Alaska service by Northwest Airlines, 
Pacific Northern Airlines and Alaska Airlines. The stated 
purpose of turning over Pan American’s rights to the 
other carriers was to reduce Federal subsidy payments 
to Alaska Airlines and Pacific Northern (J.A. 23). Pan 
American does not receive Federal subsidy, and has not, 
since 1957 (J.A. 6, 16). 


2 Page references to the printed joint appendix are preceded by the designa- 
tion ‘‘J.A.”” 

2+*Pan American’s primary interest in Alaska may be for a stepping stone 
to the Orient from the east coast of the United States. For that reason we 
would only suspend Pan American at Fairbanks until sixty days after the 
Board’s decision in the Eeopened Transpacific Koute Case.’’ (J.A. 24.) One 
of the issues in the Ecopened Transpacific Eoute Case was whether Pan Ameri- 
can should be certificated for an east coast-Orient route. 


* JA. 161-62. 
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The order of the Board instituting the investigation 
adopts the conclusions of the study as ‘‘tentative con- 
clusions.’’ It states that: 


“¢. . . The Board has tentatively concluded that the 
route modifications set forth in the three-carrier pro- 
posal are required. Under the three-carrier system, 
the present route structure of Alaska Airlines and 
Pacific Northern would remain the same (with the pos- 
sible exception of the Seattle-Juneau-Ketchikan serv- 
ice noted below), but the economic potential of both 
carriers would be greatly enhanced by the termination 
of Pan American’s Alaska service ... The study indi- 
cates that the Seattle-Juneau-Ketchikan service would 
be handled by either Alaska Airlines or Pacific North- 
ern, or both, as determined by the investigation.”’ (J.A. 
12-13, emphasis added.) 


The ordering paragraph of the order institutes an in- 
vestigation ‘‘to determine whether the public convenience 
and necessity require, and the Board should order, the 


alteration, amendment, modification, suspension, termina- 
tion or renewal in whole or in part, of the certificates of 
Pan American, Alaska Airlines, Pacific Northern and 
Northwest.’? The order further states that the action 
taken should be ‘‘in accordance with the tentative conclu- 
sions set forth in the attached study.’’ (J.A. 14, emphasis 
added). 

Challenging the power of the Board to terminate its 
certificate for this service on hindsight economic grounds 
(no others being assigned), Pan American filed a complaint 
in the United States District Court for the District of Co- 
lumbia on April 16, 1962. The complaint sought (1) de- 
claratory relief ‘‘that the Civil Aeronautics Board is with- 
out any statutory authority to ‘terminate’ or revoke plain- 
tiff’s certificate for Alaska route FAM-20 and that it has 
unlawfully assumed jurisdiction for this purpose’’ and 
(2) injunctive relief ‘‘restraining and enjoining the de- 
fendants from proceeding with the investigation to deter- 
mine whether plaintiff’s Alaska route FAM-20 should be 


4 


‘terminated’ or revoked and from any termination or re- 
voeation of such route”? (J.A. 9). 

Before moving for any kind of injunctive relief by the 
Court, Pan American filed with the Board a motion for 
stay of the proposed proceeding pending court resolution 
of the underlying statutory power question. Northwest 
Airlines also petitioned for reconsideration of the Board’s 
investigative order. In denying both under date of July 
3, 1962, the Board expressly reasserted its “‘lawful au- 
thority’’ to take the action complained of (J.A. 115). 

It never became necessary to move specially for injunc- 
tive relief because shortly after the July 3, 1962 order 
the Board moved to dismiss (J-A. 48-49) and the intervenor 
Alaska Airlines sought to join in that motion (J.A. 48, 150). 
At the first oral argument below on July 5, 1962, and before 
Alaska Airlines’ intervention was passed upon, the Board’s 
motion to dismiss was voluntarily converted into a motion 
for summary judgment, a cross-motion for summary judg- 
ment was made orally and then filed by Pan American 
(J.-A. 93), Alaska Airlines’ intervention was permitted, that 
carrier joined in the Board’s converted motion for summary 
judgment (J.A. 151), and the case was then re-argued and 
submitted on its merits on July 12, 1962 (J.A. 2, 167). 

One rather unusual event in the procedural chronology 
is that on July 11, 1962, the day before the final oral argu- 
ment before the Court, the Board, sua sponte, and with no 
prior notice to Pan American, entered a supplemental or- 
der, No. E-18576 (J.A. 117, 101) attempting to ‘‘interpret’’ 
its original investigation order so as to refer to the ‘‘dele- 
tion” of Pan American route FAM-20 as simply an “alter- 
ation, modification or amendment”’ of the carrier’s ‘‘over- 
all,” ‘‘entire’’ or ‘‘basic operating authority (i.e. the 
totality of the services which it is authorized to per- 
form .. .).’’ Interestingly enough, in the Board’s original 
investigation order there is not one word referring to the 
“aggregate,” “‘total,’”’ “‘basic,”’ or ‘‘over-all” operating 
authority of Pan American, or even to any Pan American 
certificate other than FAM-20. Is it any wonder that un- 
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der these circumstances the Court below considered this 
so-called interpretation as something of ‘‘an afterthought’’ 
(J.A. 162) on the part of the Board? Perhaps more im- 
portantly, as further observed by the Court below (J.A. 
156), there was no change in the underlying issue—the 
Board accomplished nothing by removing the word ‘‘ter- 
mination” from the forepart of the ordering paragraph 
of the investigation order and yet repeating in the last 
part of the same paragraph its directive for an investi- 
gation to the same end—‘‘in accordance with the tentative 
conclusions set forth in the attached study’’ (J.A. 119). 

On July 16, 1962, the District Court, Holtzoff, J., issued 
an opinion holding that the Board is not empowered by 
the Federal Aviation Act to terminate a certificate ‘‘except 
in revocation proceedings in accordance with the statute” 
(J.A. 167). Since the Board was not attempting to pro- 
ceed under the revocation provisions of the Act, the Court 
held it had no authority to continue towards termination or 
elimination of Pan American’s certificate. It denied de- 
fendants’ motion for summary judgment (J.A. 167). It 
issued an injunction against the proposed action (J.A. 
167-168). 

Thereafter this appeal was filed first by Alaska Airlines 
and then by the Board (J.A. 2, 169). On appeal appellants 
contend in effect the District Court erred in not holding 
(1) that the Board has the legal power to terminate a cer- 
tificate, and (2) that the action was premature for fail- 
ure to exhaust administrative remedies. While the Board 
reverses the order of these contentions in its briefing, 
Alaska Airlines seems more reconciled at this stage to a 
final determination on the merits.‘ In any event, we shall 
follow Alaska Airlines’ order of presentation. 


4 Alaska Airlines’ Brief, Summary p. 16: ‘‘Due to the fact that substantial 
delays have been caused already in the Board’s investigation by the proceedings 
in the Court below, dismissal at this stage without resolving the issues of sub- 
stance raised by the motions for summary judgment would not expedite mat- 
ters at the administrative level’? (emphasis added). To the same effect, see 
also Alaska’s Brief, Argument p. 42 and Conclusion p. 46. 


B. The Certificate In Issue 


The certificate of Pan American which the Board pro- 
poses to ‘“‘terminate’’ or “‘delete”” has a lineage extend- 
ing all the way back to 1932 (J.A. 5). In that year Pan 
American acquired a local carrier which had been operating 
in Alaska since 1929 (J.A. 5). 

Scheduled air service between Fairbanks, Alaska, White- 
horse (Yukon Territory, Canada) and Juneau, Alaska, 
was inaugurated by Pan American in April 1935 (J.A. 5). 
Three years later, in 193S, the company was the first air 
carrier to commence operations between the Alaskan points 
and Seattle, adding Ketchikan, Alaska as an intermediate 
point (J-A. 5). 

Pursuant to the grandfather provision of the Civil Aero- 
nautics Act of 1938, Pan American was awarded a certifi- 
cate for Fairbanks, Whitehorse and Juneau on May 29, 
1940 (1 CAA 690). On the same date it was granted a 
certificate for service between Juneau, Ketchikan and 
Seattle (1 CAA 683). 

These two permanent certificates were later consolidated 
into a single certificate issued to Pacific Alaska Airways, 
Inc., a wholly owned subsidiary of Pan American (7 CAB 
209). This subsidiary was merged into the parent company 
on May 5, 1941. 

Thus for twenty-two years Pan American has served 
continuously and without interruption the points included 
in the certificate for route FAM-20 which the Board now 
proposes to terminate. Service has been progressively 
improved. Starting with the small Lockheed Electras in 
1935, Pan American has up-graded to DC-3s, DC-4s, DC- 
6Bs, B-377s and now operates most service with jets (J.A. 
5). 

The statistics attached to the Board’s own investigation 
order showed that Pan American has consistently out- 
carried all its competitors in the Mainland-Alaska markets 
(J.A. 31-32). The Board’s own statistics are self-refuting 
of the appellant’s general charge of a ‘‘dwindling inter- 
est”? on the part of Pan American. In fact, in fiscal 1960 
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and fiscal 1961 Pan American provided Alaska with more 
service than at any time past (J.A. 29-30), and it did so 
without subsidy, in sharp contrast to the Board’s proposed 
beneficiaries of the ‘‘termination.”’ 

The certificates and operations of the other carriers in- 
volved in the Board’s investigation stand on a different 
footing. Neither Alaska Airlines nor Pacific Northern 
was in the market until the 1950s and gained entry under 
only temporary certificates. The duplicating service of 
Alaska Airlines between Seattle-Fairbanks was not estab- 
lished until 1951 (14 CAB 122). In the same year Pacific 
Northern’s Seattle-Juneau route was authorized (14 CAB 
122) and in 1955 its Seattle-Ketchikan service commenced 
(20 CAB 791). Northwest Airlines did not receive its Main- 
land-Alaska authority until 1946 (7 CAB 209). The au- 
thority, originally temporary, was not made permanent 
until 1955 (20 CAB 791). 

The Board’s own statistics further show that Alaska 
and Pacific Northern received more than $12,700,000 in 
Mainland-Alaska subsidy between fiscal 1957 and fiscal 
1961, and in fiscal 1961 alone this subsidy bill amounted to 
$2,859,000 (J.A. 28). The Board made no bones about its 
proposed direct taking from Pan American for the bene- 
fit of Alaska and Pacific Northern. 

“First of all, ASA and PNA will obtain additional 
Fairbanks and Anchorage traffic. Further, any in- 
crease in service mail pay for either carrier directly 
affects their need for subsidy. Thus, one factor re- 
ducing the carrier’s subsidy requirements would be 
the fact that P.AA’s entire Alaska service mail pay, 
an estimated $337,000 during fiscal 1961, would now 
be available for ASA and PNA...”’ (J.A. 23, empha- 
sis added). 


The Board’s proposed answer to its own certification of 
possibly too many carriers over the years between the 
Mainland and Alaska is almost too simple—just eliminate 
the oldest, the unsubsidized, the one which has and is 
rendering the most and best service, for the benefit of the 
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two most recently certificated in order to cut down or 
eliminate the subsidy bill for them—a new kind of ‘‘FiFo”’ 
(first in, first out) principle for competitive franchises. 
One of the appellants seems to think that the Court below 
just didn’t understand how these things work before an ad- 
ministrative agency such as the Board.> With the indisputa- 
ble background recited above, it would have been more 
surprising if a Court of equity had not been a little shocked 
at the bold and bald solution proposed by the Board. The 
truth of the matter is that, so far as we know, such com- 
plete certificate termination has never even been attempted 
before by the Board in any kind of proceeding, much less 
under the one-result kind of show cause order we have here. 
In any event, it is crystal clear that the one, only and 
completely adequate basis of the lower Court’s decision 
on the merits was the clear absence of statutory power in 
the Board to “‘terminate’’? Pan American’s certificate on 
convenience and necessity grounds. 


SUMMARY OF ARGUMENT 


The case has arisen because the Civil Aeronautics Board 
has issued an order of investigation directing the parties 
to show why, among other things, the certificate of public 
convenience and necessity held by Pan American for Pacific 
Northwest-Alaska service should not be ‘‘terminated’’ or 
“<deleted”’ or otherwise brought to an end for the purpose 
of aiding competing carriers now receiving subsidy. Prior 
to the hearing on the show cause order the appellee (Pan 
American) filed its complaint below for a declaratory order 
that the Board is without any statutory authority to cancel, 
revoke, delete or otherwise terminate the permanent cer- 
tificate of appellee on economic grounds, and for injunctive 
relief. On the basis of motions for summary judgment filed 
by all parties the District Court held the Board had no 
power to effect the termination proposed in the order to 
show cause and an appropriately qualified injunction issued. 


& Alaska Airlines’ Brief, p. 15. 
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I 


Section 401(g) of the Federal Aviation Act, 49 U.S.C. 
1371(g), authorizes the Board to ‘‘alter, amend, modify 
or suspend any such certificate’’ if public convenience and 
necessity so require. It authorizes the ‘‘revocation’”’ of 
‘any such certificate’ for ‘‘intentional’’ violation of the 
Act, any rule, regulation or order thereunder or any term, 
condition or limitation ‘‘of such certificate.’’ 

In Alaska Airlines, Inc. v. Civil Aeronautics Board, 109 
App. D.C. 230, 285 F.2d 672 (1960), this Court held that: 


“‘The statute gives the Board authority to ‘alter, 
amend, modify, or suspend a certificate’ if the public 
convenience and necessity so require. It gives the 
Board authority to revoke only for intentional failure 
to comply with a statutory provision or with a rule, 
regulation or order, or with a condition of the cer- 
tificate.’’ 


It has also been held that the power to alter, amend or 
modify permits only ‘‘partial and not total’’ changes and 
that only ‘‘limited changes in existing certificates’’ are 
authorized. United Airlines v. Civil Aeronautics Board, 
198 F.2d 100, 106 (7 Cir., 1952). 

In this case the Board proposes not a limited or partial 
change in appellee’s certificate but a complete and total 
‘‘termination”’ or cancellation of the certificate. This is 
the same as a revocation which is prohibited in the absence 
of intentional non-compliance. 

The appellants seek to overcome the bar against revoca- 
tion for hindsight economic reasons with the argument that 
the repeated references in the statute, including Section 
401(g), to the singular ‘‘certificate’’ mean the ‘‘total cer- 
tificated authority” of the carrier. Pointing to the fact 
that appellee holds nine certificates for operations in other 
parts of the world in addition to the certificate for Pacific 
Northwest-Alaska service, appellants contend that elim- 
ination of the latter is only a partial or limited change in 
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appellee's total certificated authority and that, therefore, 
the proposed ‘‘termination™ or ‘deletion’? is only an 
‘amendment’ or ‘‘modification’’ and not a ‘‘revocation” 
at all. 

Appellants would have the Court thus do violence to 
the plain language of the statute which restricts modifica- 
tions to ‘‘a certificate’—not an imaginary collection of 
separate and geographically disconnected certificates. 

This violence is all the more apparent when Section 401 
(g) is read in the light of the two immediately preceding 
subsections (e) and (f),* both of which speak only in terms 
of “‘each certificate.”” and the latter of which, subsection 
(f), expressly provides: 

“Each certificate shall be effective from the date 
specified therein, and shall continue in effect until 
suspended or revoked as hereinafter provided...” 
(emphasis added). 


Moreover, the appellants’ argument confuses the pro- 
priety of considering the economic impact of a permissible 
change in a certificate with the outer limits of legal author- 
ity for changes. Court decisions and consistent Board prac- 
tice established contemporaneously with initial adminis- 
tration of the Act show that changes are limited to, first, 
the certificate in issue and, second, alterations short of a 
basic transformation of the character of operations under 
the certificate. Panagra Terminal Investigation, 4 CAB 
670 (1944) reversed on other grounds sub nom W. R. Grace 
& Co. v. CAB, 154 F.2d 271 (2 Cir., 1946). 

At no time has the Board ever eliminated a certificate 
in its entirety without the consent of the carrier. In all 
cases it has restricted changes to something less than a 
basic transformation of the character of operations under 
the certificate in issue. In this case Pan American holds 
an independent certificate for Pacific Northwest-Alaska 
service and its operations under that certificate are sep- 


*49 U.S.C. 1371(e) and (£). 
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arate from operations under other certificates. If this 
certificate were terminated it would obviously work a basic 
transformation in the character of appellee as a Pacific 
Northwest-Alaska operator. 

The proceedings leading to this Court’s decision in 
Alaska Airlines, Inc. v. Civil Aeronautics Board, supra, 
are not contrary to the principles stated above. An entire 
certificate was not eliminated in that case. The Board 
simply eliminated small and inactive ‘‘bush’’ points from 
Alaska Airlines’ intra-Alaskan certificate. The carrier 
remained under its amended intra-Alaskan certificate a 
‘(major intra-Alaskan carrier over some of the richest 
routes within Alaska.’’? 

In considering the economic impact of the changes thus 
made, the Board held (and the Court approved) that it 
was not limited to a consideration of the large number of 
small ‘‘bush’’ points or dormant route miles taken away 
in comparison with the much smaller number of traffic 


generating points and revenue route miles remaining. In 
assessing the over-all economic impact of this kind of cer- 
tificate change, as distinguished from certificate elimina- 
tion, the Board found (and the Court apparently approved) 
that ‘‘the carrier itself has pointed out that its system 
has been developed with a view to facilitating integrated 
single-carrier States-Alaska service to points beyond its 
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Fairbanks Gateway. But this is a far ery indeed from 
holding that because one certificate may at a particular 
time be considerably less important economically than 
some other certificate or the aggregate of all other cer- 
tificates held by a carrier, the less important or less profit- 
able certificate may be eliminated as simply an amendment 
of an imaginary, consolidated certificate having unspeci- 
fied termini, conditions and restrictions. 


728 CAB at 61. 
*28 CAB at 61, fn. 13. 
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The appellants’ argument that restricting amendment 
changes to individual certificates is illogical and inequita- 
ble because certificates have been issued by ‘happenstance he 
to give some carriers one authorizing document for sev- 
eral routes and others several documents for several routes, 
is equally without merit. It is simply not true that the 
number of certificates or conditions and restrictions therein 
contained are the result of ‘‘accident”’ or ‘‘happenstance.’’ 
They are purposeful, deliberate descriptions of authority 
carefully tailored at the time to competitive and other 
considerations of public convenience and necessity in the 
particular geographical area involved, as Board decisions 
clearly show. If one carrier holds one document for sev- 
eral routes it is because the Board has found that their 
operation together would be consistent with public con- 
venience and necessity, including competitive factors. 
Moreover, if there is a difference in the number of cer- 
tifieates held by different carriers which would make ap- 
plication of Section 401(g) more protective for one than 
another, it is usually because the carrier with fewer cer- 
tifieates has sought and obtained approval of more con- 
solidations. In any event, the Board’s remedy now lies 
with Congress, not with the Courts, nor with hypothetical 
route consolidations for purposes of route elimination un- 
der the guise of amendment. 

The Board has in the past proposed that the statute be 
amended to authorize it to revoke entire certificates on 
grounds of public convenience and necessity. It is now at- 
tempting to obtain by judicial construction what it has 
failed to secure by legislation. 


I 


The doctrine of exhaustion of administrative remedies 
does not apply to agency action for which there is no statu- 
tory authority. The Courts will intervene prior to the con- 
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clusion of agency proceedings when the absence of author- 
ity is palpably clear from the statute and the order insti- 
tuting the agency proceeding. This is such a case. 

Determination of the question whether the Board has 
the authority to terminate the certificate does not depend 
upon any questions of fact or mixed questions of law and 
fact such as whether appellee is engaged in interstate com- 
merce, whether it has engaged in conduct which violates 
the Act or regulations thereunder, whether it holds a cer- 
tificate validly issued, whether proper notice of the pro- 
ceeding has been given, whether a procedural irregularity 
has been committed, or similar questions. Resolution of 
such issues involves matters within the specialized under- 
standing of administrative agencies or relates to the 
agency’s control of its own procedures. Courts will not 
interfere with agency proceedings prior to final action on 
the basis of such issues. This is not that kind of a case. 

Since the question of authority in this proceeding is a 
pure legal issue within the competence of courts and since 
the absence of Board authority is clear at the outset of the 
agency proceedings, the costs of litigation are sufficient 
irreparable injury to cause a court of equity to assume 
jurisdiction. Chicago v. Atchison, Topeka and Santa F. R. 
Co., 357 U.S. 77 (1958) ; Public Utilities Commission of 
Ohio v. United Fuel Gas Co., 317 U.S. 456 (1943). The 
reason for these decisions is that it would be patent in- 
justice to require a litigant to undertake the time and ex- 
pense of a proceeding which is fundamentally defective 
in its inception. Although costs of litigation are sufficient 
indications of irreparable injury for Court action here, 
appellee has demonstrated other injuries to which it would 
be exposed by the proposed agency proceeding, including 
fines and penalties for refusal to comply with illegal agency 
orders, plus damage to business. 

The question of the ultimate reviewability of a presi- 
dentially approved certificate revocation which is beyond 
the statutory power of the Board need not be reached by 
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the Court here. Nevertheless, if there is one thing that 
is extremely doubtful in this case, it is whether under the 
decision of the Supreme Court? and the consistent decisions 
of this Court,” Pan American would ever be able to obtain 
appellate court review of a presidentially approved Board 
order illegally revoking its certificate FAM-20 on eco- 
nomie grounds. When this ingredient is added to the 
others present here, it seems abundantly clear that the 
Court below did not exceed or abuse its equity jurisdiction 
in deciding the merits of this controversy submitted to it 
upon cross-motions for summary judgment. It seems 
equally clear to us, as apparently it does to Alaska Air- 
lines that in the best interests of all parties concerned 
no truly usefal purpose would now be served by postpon- 
ing a decision on the merits of this case. 


ARGUMENT 


L THE CIVIL AERONAUTICS BOARD IS WITHOUT STATUTORY 
AUTHORITY TO TERMINATE, DELETE OR OTHERWISE END 
CERTIFICATE FOR ROUTE FAM-20 ON HIND- 


APPELLEES 
SIGHT ECONOMIC GROUNDS 


A. The Statute and Prior Decisions 


In a thonghtfal determination that the Board lacked 
statutory power to ‘‘terminate”’ or otherwise bring to an 
end appellee’s Alaska certificate the District Court care- 
fully reviewed the statute, prior decisions construing the 
statute and the claims of the parties. The decision below 
is the inescapable result of the intent of Congress as clearly 
expressed in the statute. 

The Federal Aviation Act confers no authority on the 
Board for “termination” of certificates of United States 


© Chicago § Southern Air Lines v. Waterman 8. 8. Corp., 333 U.S. 103 (1948). 


* United States Overseas Airlines, Inc. v. Ciwil Acronautics Board, 95 App. 
D.C. 363, 222 F.2a 203 (1955); British Overscas Airways Corp. ct al v. Civil 
Acronastics Board, — App. D.C. —, 304 F.2d 952 (1962). 


32 Alaska Airlines’ Brief, pp. 16, 42, 46. 


flag carriers. That term is not even employed in the Act. 
Express authority is set forth to ‘‘alter, amend, modify 
or suspend” any ‘‘certificate’’ on the basis of public con- 
venience and necessity. Thus Section 401(g)—formerly 
Section 401(h)—provides that: 


“The Board upon petition or complaint or upon 
its own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate in 
whole or in part, if the public convenience and nec- 
essity so require .. .’’” 


The same statutory subsection empowers the Board to 
revoke a certificate for intentional violations, subject to 
specified procedural restrictions, as follows: 


“‘['The Board] may revoke any such certificate, in 
whole or in part, for intentional failure to comply 
with any provision of this title or any order, rule, or 
regulation issued hereunder or any term, condition, 
or limitation of such certificate: PROVIDED, that no 
such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to 
be fixed by the Board, with an order of the Board 
commanding obedience to the provision, or to the order 
(other than an order issued in accordance with this 
proviso), rule, regulation, term, condition, or limita- 
tion found by the Board to have been violated . . .”” 


Congress thus legislated a distinction between a change 
in a certificate by alteration, amendment, modification or 
suspension and the elimination or cessation of a certificate 
by a revocation. This distinction has been expressly recog- 
nized by this Court. In Alaska Airlines, Inc. v. Civil Aero- 
nautics Board, supra, for the Court, Judge Prettyman said: 


“The statute gives the Board authority to ‘alter, 
amend, modify, or suspend’ a certificate, if the public 
convenience and necessity so require. It gives the 


2 49 U.8.0. 1871(g). 
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Board authority to revoke only for intentional failure 
to comply with a statutory provision, or with a rule, 
regulation or order, or with a condition in the cer- 
tificate.”? 285 F.2d at 673. 


The Board itself has recognized the distinction between 
revocation and changes under the public convenience and 
necessity standard of the Act. All American Air, Suspen- 
sion Case, 10 CAB 24 (1949) ; Frontier Certificate Renewal 
Case, 14 CAB 519, 548-549 (1951). In the All American 
Case the Board suspended a carrier’s certificate while sub- 
stituting for the suspended rights authority more prom- 
ising than the carrier had previously and pointed up the 
differences between revocation and suspension as follows: 


“Under the language of Section 401(h) [now 401 
(g)] a revocation may be ordered only for wilful vio- 
lation or failure to comply with the Act, or rules or 
regulations issued thereunder. Suspension of serv- 
ice may be authorized if found required by public con- 
venience and necessity, and is not contingent upon 


fault of the carrier. Suspension, while not importing 
the same permanence as either revocation or abandon- 
ment, may be invoked either by the carrier or upon 
the initiative of the Board. 


«¢_. . Even though the public convenience and ne- 
cessity required air transportation over a route, the 
Board would be justified in revoking the authority of 
the carrier for continued violation of the Act and 
thereafter authorizing some other carrier to provide 
the service. Thus it is apparent that there is a real dis- 
tinction between suspension and revocation, both in 
meaning and in effect.” 10 CAB at 27-28 (emphasis 
added). 


There is no charge in this case of intentional violations 
of the Act. Indeed, the Board disclaims any intention of 
invoking the revocation provisions of Section 401(g) of 
the Act. It nevertheless seeks to end Pan American’s entire 
certificate for route FAM-20 and for this purpose first used 
the word ‘‘terminate’’ and then ‘‘delete’’ to describe the 
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proposed action. The appellants do not suggest how a 
‘“‘termination”’ or ‘‘deletion’’ differs from a revocation. 
However, they contend the power to terminate resides in 
the power to amend certificates on the economic grounds 
of public convenience and necessity. 

In United Airlines v. Civil Aeronautics Board, 198 F.2d 
100 (1952), the Court of Appeals for the Seventh Circuit 
made it clear that the power to change a certificate includes 
only partial changes, saying: 


‘“‘The terms ‘alter,’ ‘amend’ and ‘modify’ do con- 
note some limitation. In the larger aspect any changes 
ordered under the Board’s authority to alter, amend, 
and modify must be partial and not total. .. . The 
authority of the Board to alter, amend or modify 
contemplates the power to make permanent though 
limited changes in existing certificates.” 198 F.2d at 
106 (emphasis added). 


In the last cited case the Court also made clear that changes 
short of revocation contemplated the continuing existence 
of the certificate in issue: 


‘<The power to suspend depends upon the same fac- 
tors of public convenience and necessity as does the 
power to alter, amend or modify. It contemplates the 
continued existence of the certificate right, and the 
possibility that the public convenience and necessity 
factors giving rise to the suspension may change or 
come to an end. The Board has the choice to proceed 
under its authority to suspend, and exercised it in 
preference to acting under its power to alter, amend 
or modify.’’ (198 F.2d at 106, emphasis added.) 


In the same case the Court (per Judge Duffy) nailed down 
the distinction which has to be made by pointing out that 
in another section of the Act dealing with foreign air 
carrier permits, there is only one standard (the public 
interest) for ‘‘amendment,’’ ‘‘suspension,”’ ‘‘cancellation”’ 
or ‘‘revocation’’ alike: 


‘““We agree that the power of the Board to ‘sus- 
pend’ does not include the power to ‘revoke.’ Had 
Congress intended to grant the power to revoke, other 
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than as set forth in Sec. 401(h) for the violation of 
orders and regulations, it could have said so exactly 
as it did in Sec. 402(a) in referring to foreign air car- 
rier permits. But the Board here acted under its 
power to suspend and it specifically pointed out the 
temporary nature of its orders. . . .”” 198 F.2d at 
108, emphasis added. 


B. The Argument that “Any Such Certificate” In the Statute 
Refers to the Totality of All Certificates in a Carrier's 
System is Without Merit or Precedent 

The appellants seek to circumvent the prohibition on 
revocations or cancellations by contending that the pro- 
posed ‘‘termination”’ or ‘‘deletion”’ is only an ‘“amend- 
ment’’ when viewed in the light of Pan American’s ‘‘total’’ 
or “‘over-all”’ certificated authority. They argue that even 
though one entire certificate constituting the only authority 
appellee has to operate its Alaska division is to be ended, 
there is only a partial change because this certificate is 
only one of several held by appellee. 

There is not one little plural ‘‘s’’ on the word certificate, 
much less, the adjectives ‘‘aggregate,’’ ‘‘total,” ‘‘over-all’’ 
or the like in the statute, to support this argument. In fact, 
the language of the statute plainly refutes the contention. 

Throughout Section 401 of the Act the word certificate is 
referred to in the singular. Subsection (a) provides that 
no air transportation may be engaged in unless there is 
“<a certificate’ authorizing the transportation. Subsection 
(b) relates to the application for ‘‘a certificate.’’ The notice 
of application under Subsection (¢) is required in terms 
of “‘a certificate.’’ The issuance of ‘‘a certificate’’ is au- 
thorized by Subsection (d). 

Subsection (e) of Section 401 directly contradicts ap- 
pellants’ claims. It states that ‘teach certificate . . . shall 
specify the terminal points and intermediate points’’ be- 
tween which transportation service may be rendered. Ap- 
pellee’s Alaska certificate for route FAM-20 specifies ter- 
minal and intermediate points in accordance with this sub- 
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section. All its other certificates also designate terminal 
and intermediate points (J.A. 121-149). 

If all appellee’s certificates were considered collectively, 
the language ‘‘each certificate’? would be read out of the 
statute. ‘‘Hach’’ means individual consideration of one 
among several or many.* It is exactly the opposite of 
consideration of several or many as one. If there is to 
be an assumed, imaginary certificate comprising all ap- 
pellee’s individual certificates, what are the terminal and 
intermediate points of such assumed certificate? Does it 
include, without restriction, all the terminal and intermedi- 
ate points named in the individual certificates? If so, ap- 
pellee possesses non-stop authority between such domes- 
tie points as New York and San Francisco™ because in ab- 
sence of special restrictions a carrier is entitled, under 
regulations of the Board, to non-stop service between 
all points of its certificate. Obviously such a result 
was not intended by either Congress or the Board. Con- 
gress plainly referred to a tangible, specific certificate 
describing a route or routes designed to serve a public 
need for air transportation in a specified geographical 
region, with specified intermediates, termini, conditions 
and restrictions. It intended the public, the carriers and 
the Board to be guided by ‘‘each certificate,’’ one or more 
as the case may be, in the hands of any carrier. 

It would be difficult to conceive of a stronger reaffirma- 
tion of Congressional intent than is contained in subsection 
(£) of Section 401, which provides that ‘‘each certificate 
shall be effective from the date specified therein, and shall 
continue in effect until suspended or revoked as hereinafter 
provided, or until the Board shall certify that operation 
thereunder has ceased. . . .”” 


13 Webster’s New International Dictionary. 


14 Tho same would be true of Chicago-New York, Boston-Washington and 
all the other domestic points named in appellee's certificates. 


* CAB Economic Regulations, Part 202, Section 202.2, 14 CFR § 202.2, 
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Immediately following these ‘‘each certificate” provi- 
sions of the statute Congress authorized change in ‘‘any 
such certificate” under the conditions set forth in Section 
401(g) of the Act. These changes are limited to ‘‘such 
certificate’’—obviously the ‘‘each’’ or ‘‘a’’ certificate re- 
ferred to in all the preceding subsections of Section 401, 
the certification section of the Act. 

Thus, the plain language of the statute requires each cer- 
tificate to be dealt with individally. The District Court cor- 
rectly concluded that: 


““There is no basis in the statute for treating all 
certificates granted to one air carrier as a single group, 
or as a single certificate. The Act, 49 USC $1371, 
throughout speaks of a certificate in the singular. ... 
It is clear that Congress contemplated that each cer- 
tificate should be treated separately.”” (J-A. 162). 


Even the most liberal rules of statutory interpretation 
will not support the ‘‘re-write’’ that is sought here: 


““The courts in the interpretation of a statute have 
some scope for adopting a restricted rather than a 
literal or usual meaning of its words where acceptance 
of that meaning would lead to absurd results . . . or 
would thwart the obvious purpose of the statute... 
But courts are not free to reject that meaning where 
no such consequences follow, and, where, as here it 
appears to be consonant with the purposes of the Act 
as declared by Congress and plainly disclosed by its 
structure.’”’ Helvering v. Hammel, 311 U.S. 504, 510- 
511 (1941) (emphasis added). 


Even if the appellants were seeking a restricted rather 
than an expanded interpretation of the term “certificate,” 
there would be no basis for the result they seek. They 
argue that their interpretation avoids absurd results be- 
cause ‘‘the fact of whether a carrier’s operating authority 
is contained in a single document, or several documents, 
termed ‘certificates,’ ’’ has been a matter of pure ‘‘acci- 
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dent”’ or ‘‘happenstance.’"* We have already seen that the 
assumed and imaginary consolidated certificate for a carrier 
such as Pan American creates more absurd results than it 
avoids.”” 

More importantly, the assertion that whether single 
or multiple certificates have been issued has been 
“Caccident’’? or ‘‘happenstance’’ and without competitive 
convenience and necessity significance, is simply not true. 
In one of the very first certificate cases under the Civil 
Aeronautics Act of 1938, the Authority (now the Board) 
made it plain that separate certificates were to be issued 
for separable transportation routes (i.e. separable pack- 
ages of public convenience and necessity). Transcontt- 
netal & Western Air, Grandfather Certificates, 1 CAA 
190 (1939). In that case the carrier contended that the 
four routes it had operated under mail contracts with the 
Postmaster General entitled it to a single grandfather 
certificate embracing all four routes as a ‘‘single system.” 
The Board held that a combination of the routes in one 
certificate would give the carrier new non-stop rights for 
which it had not established public convenience and nec- 
essity. It, therefore, issued separate certificates for each 
route. Describing the position of the applicant, the Board 
said: 

‘In support of this position, the applicant contends 
that the words, ‘terminal and intermediate points’ as 
used in Section 401(e)(1)(B) refer to the terminal 
and intermediate points of a system comprised of the 
aggregate of the applicant’s air mail routes without 
regard to the status of such points as terminal or in- 
termediate points in the separate air mail contracts 
and, accordingly, that the certificates to be issued by 
the Authority must necessarily authorize direct non- 


stop service between any points on the system... .”’ 
1 CAA at 195-196. 


Pointing out that the applicant’s position would give it 
expanded rights not contemplated by the statute and that 


16 Board’s Brief, pp. 22-23; Alaska Airlines’ Brief, p. 23. 
17 Supra, p. 19. 
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the proper containment of public convenience and neces- 
sity as established by the ‘‘grandfather’’ operations re- 
quired the issuance of separate certificates for each route, 
the Board added that: 


« _ . Section 401(e)(1)(B) was not intended in 
any way to expand the rights held by the air carriers, 
but simply to perpetuate the then existing rights. Ef- 
fective provision is made for review of any portion 
of the air mail system as authorized by the Postmaster 
General where it is shown that public convenience and 
necessity require such revision, and the Act contains 
no indication that any expansion of existing rights 
was intended to be made in the absence of such a 
showing. The rights of the applicant will be fully 
preserved if the certificates issued to it authorize it 
to fiy between the terminal and intermediate points 
named in each of the air mail contracts held by it. 
This understanding of the purpose of Section 401(e) 
(1) also leads to the conclusion that certificates issued 
pursuant to it cannot authorize transportation be- 
tween the terminal or intermediate points on different 
air mail routes, since this would result in expanding 
the contract authorizations of the Postmaster Gen- 
eral.”? 1 CAA at 197. 


The purposeful issuance of an individual certificate for 
each route system embracing a separate unit of public 
convenience and necessity was later explained by the Board 
as applicable to new certificates not based on grandfather 
rights just as much as it was to grandfather certificates. 
Transcontinental & Western Air, Inc., Detroit-St. Louis, 
Non-Stop Service, 6 CAB 471 (1945). After reciting the 
fact that regulations had been promulgated for terms, 
conditions and limitations applicable to certificates which 
allowed non-stop operations between certificated points, the 
Board pointed out that this required the issuance of sep- 
arate certificates for individual routes in order to confine 
authorized service to the demonstrated need for service, 
saying: 

“‘The practice of issuing separate certificates parti- 
ally eliminated one aspect of the non-stop problem 
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which had troubled the carriers. The terms, conditions 
and limitations under consideration were so phrased 
as to relate only to non-stop operations between points 
named in a single certificate. ... The issuance of sep- 
arate certificates, therefore, eliminated the possibility 
of non-stop operations between points on different air 
mail contract routes. However, a large number of the 
air mail contracts provided for linear routes. Accord- 
ingly, the spectre of the inauguration of new and un- 
expected competitive non-stop services without proof 
of public convenience and necessity and amendment of 
the certificates was thus largely mitigated. . . . Direct 
non-stop operations between two points on different 
routes could not be inaugurated without an amend- 
ment of the carrier’s certificate.’” 6 CAB at 475. 


The Board then explained that the same considerations 
required the issuance of separate certificates for new serv- 
ice in the same way that they had for grandfather cer- 
tificates : 

‘¢ Although the foregoing discussion relates only to 
the ‘grandfather’ certificates, those cases set the pat- 
tern for all certificates for interstate air transporta- 
tion. New points or segments have been added to the 
‘grandfather’ certificates, and new certificates have 
been issued subject to the same terms, conditions and 
limitations. Both the amendments and the new cer- 
tificates have been drafted and issued within the frame- 
work of the regulatory plan embodied in the terms, 
conditions, and limitations and the route descriptions 
ieee in the grandfather certificates.”” 6 CAB 
at . 


No amount of afterthought on the part of the appellants 
can change the fact that the issuance of separate certifi- 
cates by the Board for individual packages of public con- 
venience and necessity is the product of a reasoned, pur- 
poseful application of the statute as construed by the 
Board. The Board’s practice since the early administra- 
tion of the Act has also been guided by the principles initi- 
ally adopted, contrary to the claims now made by ap- 
pellants. 
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The route consolidation decisions relied upon by the ap- 
pellants do not prove that certificates are mere instru- 
ments of administrative convenience. Quite the contrary, 
the consolidations were deliberately sought so as to acquire 
new and different operating authority which flowed from 
consolidation. What these cases prove is that certificates 
are serious statements of operating authority carefully 
tailored to public convenience and necessity. As such they 
describe an independent unit of transportation need that 
amounts to a separate route or package. 

This is illustrated by the Pacific Case, 7 CAB 209 (1946) 
in which the Board consolidated five Pan American cer- 
tificates for Alaska service into one certificate. If the con- 
solidation had been made without any restrictions, Pan 
American would have had non-stop rights between Seattle 
on the one hand and any of the points of Juneau, White- 
horse, Nome, Bethel and Fairbanks on the other. The 
Board decided this was an unjustifiable extension of the 
operating rights. Accordingly it ordered the consolidation 
in such a way that non-stop service could be rendered only 
between Seattle and Fairbanks. At the same time the 
Board declined to consolidate Pan American’s South Pacific 
and Central Pacific routes into a single certificate for in- 
sufficiency of proof. 

If certificates were a mere matter of ‘*happenstance’’ or 
‘<administrative convenience,”’ the Board would have com- 
bined Pan American’s Alaska certificates without any re- 
strictions. It would also have combined Pan American’s 
Pacific routes regardless of proof. Indeed, by the same 
token, it could have combined all appellee’s different cer- 
tificates into the one great big certificate appellants now 
ask the Court to assume for purposes of this case. 

The fact of the matter is that in every case of route con- 
solidations ordered by the Board it has been guided by 
considerations of public convenience and necessity, includ- 
ing competitive factors. See, Northwest Airlines, Inc., 
Consolidation, 7 CAB 199 (1946); Florida Case, 6 CAB 
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765, 775 (1946); Northeast Airlines Inc., Consolidation of 
Routes, 6 CAB 541, 545 (1945). When administrative con- 
venience was considered by the Board in these cases it was 
never an independent consideration; public convenience 
and necessity, including competitive impacts, have always 
been controlling. If appellants’ were correct, the Board 
could have avoided all these consolidation cases by com- 
bining certificates through routine correspondence with car- 
riers and without adversary proceedings. 

Thus, from the earliest administration of the Act the 
Board has fashioned separate certificates for separate 
sets of need for transportation. It has not combined all 
routes operated by a particular carrier into one certificate 
where the result would be authority extending beyond the 
public need for service. It would be absurd, for example, 
for the Board to combine Pan American’s authority for 
South America with Alaskan authority without convening 
all the parties having a competitive interest in each geo- 
graphical area and without a showing of a public need for 
an integrated service by Pan American. The speed of flight 
may have shrunk the size of the world but it does not 
automatically consolidate widely separated routes having 
independent convenience and necessity parenthood and 
development. 

To say that ‘‘no one has ever cared’’** whether oper- 
ating authority was set forth in ‘‘one, two, or ten pieces 
of paper,’’ (if meant to imply that public convenience and 
necessity and competitive factors have not been the pri- 
mary considerations) is a reckless statement indeed. To 
list in an appendix without more than Board order refer- 
ences the number of certificates now held by individual 
carriers * is at best meaningless, without considering the 
number and nature of the adversary route consolidations 
(to say nothing of original certificate proceedings) which 


18 Alaska Airlines’ Brief, p. 23. 
19 Loc. cit, p. 50. 
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have resulted in the current certificate number situation. 
The missing consolidation proceedings information is fur- 
nished in summary form in Appendix A hereto, without 
attempting to trace the individual convenience and neces- 
sity history of each carrier. One final example should suf- 
fice, namely, TWA’s last domestic route consolidation, 
since Alaska seems to think it highly significant that now 
TWA has only one domestic and one international certi- 
ficate2? Internationally, TWA has always had one basic 
trans-Atlantic international route and certificate." Domes- 
tically, the most succinct answer to the whole happenstance 
argument is furnished by the Board in the last TWA route 
consolidation case involving competitive non-stop service 
between Chicago and the West Coast: 


“In view of the fact that consolidation of routes can 
be accomplished only through the issuance of an 
amended certificate, it is clear that the Act requires 
a showing of public convenience and necessity. We 
heretofore have expressly recognized the fact that con- 
solidations of routes may result in expanding the au- 
thority granted in existing certificates which must be 
supported by a finding of public convenience and nec- 
essity.”’ Transcontinental & W. A. et al., Route Con- 
solidations, 8 CAB 28, 34 (1947), emphasis added. 


In the light of the convenience and necessity and com- 
petitive history of every separate certificate, large or small, 
there is no good reason why, in applying Section 401(g), 
the Board and the carriers alike should not take the par- 
ticular certificate in issue as they find it. If the Board feels 
that thus some carriers would now have more protection 
under 401(g) than others, two courses are open—(1) to 
hold such route consolidation investigations as may be 
necessary, with a proper convening of interested parties, to 
achieve the most perfect balance of 401(g) protection, or 


20 Loe. cit., p. 51. 
= Northeast Airlines et al, North Atlantic Route Case, 6 CAB 319, 345, 359 
(1945). 


(2) to prevail upon Congress to rewrite Section 401(g)- 
What it cannot do is to assume route consolidations that 
have never taken place, or re-write the Act itself. 
Appellants would apparently like to make some capital 
of the Board’s ‘‘eleventh hour’’ administrative interpre- 
tation of its own investigation in question here. If in doubt 
as to the meaning of the plain words of the statute, it 
would be much more appropriate, we submit, to look to 
‘the Board’s consistently contrary prior interpretation 
going back to the very early cases referred to above. 


‘¢‘ Administrative practice, consistent and generally 
unchallenged, will not be overturned except for very 
urgent reasons if the scope of the command is indefinite 
and doubtful. . . . The practice has peculiar weight 
when it involves a contemporaneous construction of a 
statute by the men charged with the responsibility of 
setting its machinery in motion, of making the parts 
work efficiently and smoothly while they are yet un- 
tried and new.’’? Norwegian Nitrogen Products Co. v. 
United States, 288 U.S. 294, 315 (1933). 


How much stronger is the applicability of this canon of 
construction when the statute is perfectly plain that each 
certificate has an independent existence for purposes of 
the Act. It must be concluded that ‘‘any such certificate’’ 
in Section 401(g) of the Act does not mean the ‘‘aggregate’’ 
of ‘‘all certificates” or ‘‘total over-all operating authority”’ 
held by any one carrier, as argued by appellants. 


C. Prior Alaska Airlines Decisions are Not Applicable 


The appellants’ reliance on prior Board and Court deci- 
sions relating to the certificated authority of Alaska Air- 
lines #* is entirely misplaced. In neither of those cases 
was an entire certificate eliminated or even materially 
changed in practical effect. Moreover there is nothing in 


™ Alaska Route Modification Case, 17 CAB 943 (1953); Intra-dlaska Case, 
28 CAB 57 (1958), aff’d sub nom Alaska Atrlines, Ino, v. Civil Aeronautics 
Board, 109 App. D.C, 230, 285 F.2d 672 (1960). 


28 


those decisions even suggesting that Pan American’s Main- 
land-Alaskan service may be grouped with its air service 
in other parts of the world (Australia, Africa, Near East, 
Latin America ete.) and considered together for purposes 
of Section 401(g) of the Act. Instead, those cases confirm 
the fact that air service to and from Alaska is a separate en- 
tity for purposes of public convenience and necessity, just 
as it is given separate identity in the single certificate held 
by Pan American for its service between Alaska and the 
Pacific Northwest. 

Those decisions dealt with the unique problems surround- 
ing air service to backwoods or ‘‘bush” points subject to 
rapid change in a fluctuating Alaskan economy and the 
financial support of the Government of such service by 
mail pay subsidy to the very carrier seeking to supply the 
service, viz., Alaska Airlines. All the Board did in those 
eases was to eliminate dormant route miles not operated by 
the carrier, delete authority for inactive points no longer 
requiring air service, and remove ‘bush’? segments for 
which duplicative service by Alaska Airlines was being 
underwritten by the Federal Government in the form of 
mail pay subsidies. 

There is no comparison between those changes in Alaska 
Airlines’ Intra-Alaska certificate authority and the proposal 
to “‘terminate’’ Pan American’s certificate for route FAM- 
20. In the case of Pan American there would be a total 
and final revocation of all of its Pacific Northwest-Alaska 
rights. These are rights now being exercised in a service 
the public is using to the tune of over 56,000 passengers 
per year without any mail pay subsidy support by the Gov- 
ernment (J.A. 32). 

In the prior Alaska Route Modification Case, supra, the 
Board made the unchallenged finding that it was simply 
making Alaska Airlines’ certificate authority “conform 
to its actual operations.’’ It combined four certificates for 
local service within Alaska leaving the carrier with 16 
local service or bush routes and 82 points. It did not elim- 
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inate in full the authority contained in a single certificate. 
The greatest revision made was to eliminate two of three 
segments from one certificate and seven of nine segments 
related to minor points not being given regular service by 
the carrier (17 CAB at 961). No changes were made in 
the trunkline operations of the carrier within Alaska or 
in the States-Alaska service of the carrier. The Board said: 


‘¢Alaska Airlines will continue to hold extensive 
certificate route authority as a major intra-Alaskan 
carrier. Its status as a carrier between Alaska and 
the Continental United States remains the same.’’ 
17 CAB at 946. 


Alaska Airlines then admitted that there was no need for 
service at many of the points deleted but argued that the 
Board should save those points for any future need that 
might arise. The examiner referred to this with the state- 
ment that: 


‘‘Alaska Airlines has in effect admitted that there 
is no public need for certificated service with respect 
to many of the points being deleted, but urges that 
at some of these points a public need may arise in the 
future and that such points should be suspended rather 
than eliminated.’? 17 CAB at 974. 


The Board nevertheless eliminated the points at which 
service was not being provided, saying: 


«¢. |. The deletion of authority for normal service 
to even a fairly large number of relatively and often 
unpopulated points to which the carrier has long failed 
to provide certificated service falls far short of basic- 
ally transforming the carrier’s system.”’ 17 CAB at 943. 


In this same case, the Board’s consideration of all certifi- 
cates held by Alaska Airlines as defining a single route sys- 
tem was based upon the actual operations of the carrier. 
In other words, Alaska Airlines operated all these certifi- 
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cates as a system and the Board was simply conforming 
the carrier's authority to its actual operations. Thus it 
adopted the following findings and conclusions of the Ex- 
aminer: 


““If there has been any destruction of the basic iden- 
tity of Alaska Airlines route system, this has been done 
by (1) the fluid forces of the Alaskan economy which 
has converted communities, formerly active and re- 
quiring air service, to inactive, and frequently unpopu- 
lated, geographical locations, and (2) by Alaska Air- 
lines itself in discontinuing regular service to several 
of its certificated routes and points. The Board pro- 
poses only to make Alaska Atrlines’ certificates con- 
form to its actual operations [footnote omitted].”’ 17 
CAB at 960 (emphasis added). 


The Intra-Alaska Case, supra, was not significantly dif- 
ferent from the Route Modification Case. There the Board 
eliminated more ‘“‘bush’’ points from Alaska’s amended 
Intra-Alaska certificate. The economic impact on Alaska 
Airlines was slight and the Board concluded that: 


“<Tt should be noted that even after the deletions we 
propose, Alaska Airlines will continue to operate not 
only as a States-Alaska carrier but also as a major 
intra-Alaskan carrier over some of the richest routes 
within Alaska.’”’? 28 CAB at 61. 


Even there, the Board recognized that its power to modify 
is limited. It conceded that: 


‘*_. . Our prior decisions indicate that the exercise 
of our power under Section 401(h) is subject to the 
standard of reasonableness, and that the power to 
alter, amend, or modify existing certificates includes 
the power to take away as well as to add, but does not 
encompass Board action which would effect a basic 
transformation in the essential character of the car- 
rier’s system.’’ 28 CAB at 60. 


The Board then looked at both Intra-Alaskan and States- 
Alaska operations in considering the economic impact of 
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the Intra-Alaskan certificate changes. The basis for this 
consideration was that the carrier conceded the two routes 
were operated as a single system. Thus the Board said: 


‘‘As the carrier itself has pointed out, its system 
has been developed with a view to facilitating inte- 
grated single-carrier States-Alaska service to points 
beyond its Fairbanks gateway. Thus, the Fairbanks- 
Seattle route is an integral part of its services and 
cannot reasonably be divorced from our consideration 
of the impact of the proposed deletions.’’ 28 CAB at 
61 Fn. 13 (emphasis added). 


On appeal this Court recognized the same fact: 


‘‘And it is clear, as the Board claims, that Alaska 
Airlines’ major objective in the development of its 
system has been facilitating integrated single-carrier 
States-Alaska service to points beyond its Fairbanks 
gateway. After the change in its certificate it was 
left as the major intra-Alaska carrier, a States-Alaska 
carrier serving the principal cities in that State.’’ 
285 F.2d at 674. 


To sum up this point, to look at an admittedly inte- 
grated operation under two certificates in considering the 
economic impact of proposed changes in only a part of 
one certificate, as was done in the Intra-Alaska Case, supra 
(with this Court’s subsequent approval) is a far different 
thing indeed, from looking, as appellants would have this 
Court now do, at all the certificates of Pan American, not 
one of which is integrated operationally with its separate 
and independent Mainland-Alaska certificate FAM-20, and 
concluding therefrom that the complete elimination of 
Pan American’s historic Alaskan service would not be a 
revocation but instead only an amendment of an assumed, 
over-all world-wide consolidated certificate in the hands of 
Pan American. It is not only irrational but inequitable to 
attempt to equate the elimination of several ‘‘bush’’ points 
not seriously using or receiving service with the termination 
of a going, twenty-two year old route under which substan- 
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tial service is being rendered the public. As much as the 
Board would like to do so, and as much as Alaska Airlines 
would like for it to do so, Alaska’s prior case simply cannot 
be stretched to cover the case at bar. 


D. The Authority for What the Board Proposes Must Come 
from Congress, Not the Courts, as the Board Itself Has 
Previously Recognized 

As early as 1947 the Board proposed to the President’s 
Air Policy Commission that it recommend amendment of 
the Civil Aeronautics Act (now the Federal Aviation Act) 
to give the Board authority to revoke certificates on the 
basis of public convenience and necessity. The proposal 
was not even adopted by the Commission, much less the 
Congress. 

On October 27, 1947, the Board submitted a series of 
legislative proposals to the President’s Air Policy Commis- 
sion among which was included one titled ‘‘Power to Re- 
voke Certificates of Public Convenience and Necessity.’’ 
The Board said: 


“Jt is the opinion of the Board that the Act should be 
amended so as to vest in the Board authority to revoke 
existing certificates in any case in which the public 
convenience and necessity require such action. Experi- 
ence under the Act has convinced the Board that the 
existing airline route pattern is in some respects not 
well adapted to the development of an adequate air 
transportation system, and that if such a system is to 
be assured some realignment of the existing route 
pattern of the certificated carriers is essential. Vest- 
ing power in the Board to revoke existing certificates 
is a necessary adjunct of any successful readjustment 
of the route structure.’’™ (emphasis added). 


The Board further stated that ‘‘grandfather”’ certificates 
originally issued and that other certificates issued at a 
later time ‘‘will prove to be uneconomic and unwise in the 


® Proceedings of President ’s Air Policy Commission (1947), p. 203-204. 
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light of the actual operations.’’ This the Board felt re- 
quired the proposed legislation to empower it to make re- 
vocation route adjustments. 

The Board then candidly discussed the statutory limita- 
tions on its power to modify routes as follows: 


“The extent of the existing power of the Board 
on its own initiative to terminate existing authoriza- 
tions, has not yet been determined by Court decisions. 
It clearly has authority to suspend certificates when 
required by the public convenience and necessity. . . . 
Power to compel a temporary cessation of operations, 
however, is inadequate. Although the Board may have 
some power under Section 401(h) of the Act to effect 
modifications of the route structure of a carrier, includ- 
ing the addition or deletion of points on the route, the 
extent of this power is far from clear. ...”** 


Although the Board expressed the hope the Courts might 
confer on it the power to terminate certificates, it almost 
wistfully recognized that this was a prerogative of Con- 
gress, and vainly sought the support of the President’s 
Air Policy Commission for legislation giving it an eco- 
nomic power of termination or revocation of certificates. 

In the light of this history it should perhaps be noted 
that the Board did not press for such legislation when the 
Civil Aeronautics Act was recodified as the Federal Avia- 
tion Act in 1958. That was a time when the Board might 
have sought the statutory amendment it is trying to bring 
about here by judicial decision. If Congress had thought 
this power was necessary and consistent with its objectives 
under the Act it could at that time have made the change. 
It is no answer to say that the Act was being recodified 
primarily for safety regulation reasons or that reenact- 
ment of existing provisions was a ‘‘neutral factor’’ in 
future interpretation questions.* It still could have been 


™ Jbid at p. 205 (emphasis added). 


* H Rept. 2360, 85th Cong., 2d Sees, 2 U.S. Code and Cong. Serv. 2741, 2750 
(1958). 
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amended if the reasons for doing so were compelling to 
Congress. The fact that there was no change at that time 
reinforces the conclusion that Congress has never intended 
the Board to have the power it is asserting in this case. 


E. Consistent Board Practice is Contrary to the Present Asser- 
tion of Power to Terminate or End Appellee’s Certificate 
On its first formal opportunity to construe its powers 

under Section 401(g) [then Section 401(h)] of the Act, 

the Board held it had no power to ‘‘transform the essential 
character’’ of the certificate under consideration. Panagra 

Terminal Investigation, 4 CAB 670 (1944), rev’d on other 

grounds sub nom W. R. Grace & Co. v. CAB, 154 F.2d 271 

(2 Cir., 1946), dismissed as moot 332 U.S. 827 (1947). 

Air carrier Panagra held a single certificate for service be- 

tween the west coast of South America and the Canal Zone. 

The question was whether the Board could order an amend- 

ment of the carrier’s certificate which would extend its 

service to a point in Florida. The Board held this would 
work a basic transformation in the character of the car- 
rier’s certificate and therefore was beyond the powers con- 
ferred by the Act. 

Referring to the statute the Board construed its powers 
as follows: 

“«. It is apparent that the words alter, amend, and 
modify connote a limited power to change an existing 
certificate. The power to alter, amend, and modify 
does not include the power to transform the essential 
character of the thing being altered, amended, or modi- 
fied.”? (Emphasis added, 4 CAB at 676.) 


The Board added that: 


““The principal consideration which influences us is 
the fact that to extend the Panagra system from the 
Canal Zone to a point in Florida would constitute a 
basic transformation of the character of the carrier. 
_.. There is a fundamental difference between the 
position of a carrier whose routes stop so far short 
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of the continental United States as those of Panagra 
and which depends upon connecting carriers for access 
to traffic to and from that area, and a carrier which 
has direct access to the continental United States over 
its own system. It does not seem reasonable to believe 
that Congress contemplated such a change in the char- 
acter of a carrier’s system should be compelled by 
CO recs order.”’ (Emphasis added, 4 CAB at 
78.) 


It must be borne in mind that the Board had before it 
a earrier holding a single certificate. When it referred 
to the carrier’s ‘“‘system’’ it was referring to the carrier’s 
operations under that certificate. The Board recognized 
that the outer limits of its power to change authority was 
circumscribed by the certificate under consideration. It 
further considered the principle that within the framework 
of operations carried on under the certificate it could effect 
only those changes which did not ‘‘transform the char- 
acter’’ of the operations. Thus it declined to convert the 
carrier from one depending upon other carriers for con- 
nections to the United States to one serving the United 
States directly. 

Pan American is a Pacific Northwest-Alaska service car- 
rier by reason of its certificate for route FAM-20. The 
Panagra decision means that any changes the Board orders 
in the authority of this carrier must be limited, first, to 
that certificate and, second, to not changing the character 
of the carrier as a Pacific Northwest-Alaska service opera- 
tor. Any termination of the certificate, under whatever 
guise, would be contrary to the Panagra decision because 
it would both remove the certificate and change the char- 
acter of the carrier from a Pacific Northwest-Alaska service 
operator to one without any such rights. 

The decision of the Board in the Caribbean Area Case, 
9 CAB 534 (1948), cited by appellants, was also consistent 
with the Panagra case. Caribbean-Atlantic, an air carrier 
competing with Pan American, requested the Board to 
remove or limit Pan American’s rights to transport pas- 
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sengers between San Juan and St. Thomas, Virgin Islands 
in local service. These rights were contained, among others, 
in a single certificate for Caribbean area service. The 
Board granted the requested change in authority and indi- 
eated the very narrow scope of its exercise of power by 
saying: 

«Whether the omission of the word ‘revoke’ from 
the first clause of Section 401(h) [now 401(g)] limits 
the Board in actions based on public convenience and 
necessity to changes falling short of a basic transforma- 
tion of the character of the route involved, or perma- 
nent withdrawal of all rights under the certificate, need 
not be determined here. For, even should such a limita- 
tion exist, it is clear that the changes sought by Carrib- 
bean-Atlantic in this proceeding are of such insignifi- 
cance in comparison with the total authority conferred 
by Pan American’s certificate as to be well within the 
pounds of any limitation that might be found.’’ 9 CAB 
at 538, emphasis added. 


Thus, the change ordered by the Board was a minor one 
under a single, continuing certificate. 

Not a single case has been found where the Board termi- 
nated an entire certificate without the consent of the 
carrier.” 

Thus, the practice of the Board and its construction of 
the statute during the earliest years of its existence, as 
well as later, is contrary to its present assertion of power 
to terminate an entire certificate with the effect of com- 
pletely eliminating appellee’s character as a Pacific North- 
west-Alaska operator. Under these circumstances, if there 
were any doubt about the meaning of the statute the 
Board’s early practice and interpretation of the Act should 
be accepted by the Court as conclusively demonstrating the 
absence of the power claimed at this time. See Norwegian 
Nitrogen Products Co. v. United States, supra. 


2% In the All-American Air, Suspension Case, supra, the Board suspended an 
entire certificate but simultancously granted new rights more promising than 
the ones suspended and the carrier tacitly consented to the changes. 
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Consideration of the merits of the case at bar would 
not be complete without at least noting the decision of the 
Supreme Court of the United States in the comparatively 
recent case of Civil Aeronautics Board v. Delta Airlines, 
Inc., 367 U.S. 316 (1961). While that case involved an 
attempted reservation of a condition in the certificate for 
modification after decision and certificate issue, and without 
further hearing, as distinguished from the kind of revoca- 
tion question we have here, it is nevertheless quite apposite 
on two underlying principles. First, with respect to Con- 
gressional intent on ‘‘security of route,’’ our Supreme 
Court had this to say at page 324: 


“Tt is clear from the statements of the supporters of 
the predecessor of the Aviation Act—The Civil Aero- 
nauties Act of 1938—that Congress was vitally con- 
cerned with what has been called ‘security of route’-— 
ie., providing assurance to the carrier that its in- 
vestment in operations would be protected insofar as 
reasonably possible. And there is no other explana- 
tion but that Congress delimited the Board’s power to 
reconsider its awards with precisely this factor in 
mind; .. .”’ (emphasis original). 


Secondly, at page 325, the Supreme Court went on to say: 


“¢. |, it seems clear to us that Congress was relatively 
indifferent to the fluctuations an award might undergo 
pace to the time it affected practical relationships, 

ut that Congress was vitally concerned with its secu- 
rity after the wheels had been set in motion. In light of 
this, we think the result we reach follows naturally: to 
the extent there are uncertainties over the Board’s 
power to alter effective certificates, there is an identi- 
fable congressional intent that these uncertainties be 
resolved in favor of the certificated carrier and that 
the specific instructions set out tn the statute should 
not be modified by resort to such generalities as ‘ad- 
ministrative flexibility’ and ‘implied powers’.’’ (em- 
phasis added). 
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‘As we have seen, against ‘‘caveats’’ such as these the 
strained case of the appellants falls to pieces. 


Alaska Airlines quite easily misses the whole point of 
the “‘security of route” concept when it talks about the 
“<non-panicking”’ effect on present investors in Pan Ameri- 
can of the elimination of a route such as FAM-20 producing 
a comparatively small portion of the carrier’s total rev- 
enues The point is not how much money would now be 
taken out of the pocket of the current stockholders, but 
instead what ‘security of route’? did Pan American’s in- 
vestors of the last twenty-five years have a right to rely 
upon in connection with the award of FAM-20, and what 
‘security of route’’ will future investors rely upon under 
the Board’s proposed re-write of the certificate duration 
provisions of the statute, the very cornerstone of the whole 
structure of the Act. Moreover, when is the appetite for 
this nibbling and biting process to be satisfied—after 1% 
of total route authority is nibbled away, 5% bitten off, 25% 
gobbled or 49% gorged? Obviously the concept has no log- 
ical limits. No certificate or route would ever be secure. 


IL THERE IS NO LAWFUL ADMINISTRATIVE PROCEDURE TO 
EXHAUST IN THIS CASE AND THE DOCTRINE OF EXHAUS- 
TION OF ADMINISTRATIVE REMEDIES DOES NOT APPLY 


A. The Doctrine Does Not Apply When Absence of Agency 
Jurisdiction is Clear 


This court case is based upon a fundamental deficiency 
in the agency proceedings, viz., absence of any jurisdiction 
to “‘terminate’’ appellee’s certificate of convenience and 
necessity. This is not the kind of procedural irregularity 
or issue of fact which should be left to the agency in the 


27 Alaska Airlines’ Brief, p. 22; See also Board’s Brief, pp. 24-25. 
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first instance. The doctrine of exhaustion of administrative 
remedies does not apply to such situation. 


The Court below discussed these differences in deciding 
that appellee need not undertake the wasted effort of a 
fundamentally invalid proceeding before the Civil Aero- 
nautics Board. Thus, the Court said: 


‘‘While there is a general rule to the effect that ordi- 
narily a party seeking relief against administrative 
action should first exhaust his administrative remedies, 
there are well recognized exceptions to the principle. 
The doctrine is frequently applied if it is contended 
that the administrative action would be erroneous. The 
requirement of exhaustion of administrative remedies 
has not been invoked, however, in cases in which a claim 
is advanced on substantial grounds that the administra- 
tive agency is transcending its legal authority, Skinner 
& Eddy Corp. v. United States, 249 U.S. 557, 562 
(Brandeis, J.) ; Chambers v. Robertson, 87 U.S. App. 
D.C. 91, 92; Interior Airways, Inc. v. Wien Alaska Air- 
lines, Inc., 188 F.Supp. 107, 109.”’ 


There can not be serious question about the applicability 
of the authorities relied upon by the Court for the excep- 
tion to the general rule applied in this case. All the cited 
cases involved questions of the basic power of the 
agency rather than matters of administrative discretion or 
expertise. 


In Skinner & Eddy Corp. v. United States, supra, the 
Interstate Commerce Commission had authorized a rail 
rate increase to remove discrimination between two gvo- 
graphical territories. The plaintiff contended the Com- 
mission lacked power to authorize the increase. Its action 
in District Court to enjoin the Commission’s authorization 
was challenged on the ground that it had not exhausted 
administrative remedies by filing a reparation complaint 
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with the Commission. The Supreme Court sustained the 
District Court assumption of jurisdiction saying: 


<“'The contention is that the Commission has exceeded 
its statutory powers; and that, hence, the order is 
void. In such a case the Courts have jurisdiction of 
suits to enjoin the enforcement of an order, even if 
the plaintiff has not attempted to secure redress in a 
proceeding before the Commission . . . . The District 
Court properly assumed jurisdiction of this suit.’’ 
249 U.S. at 562, 563 (emphasis added). 


An additional reason for judicial intervention at this 
stage of this case is that the certificate held by Pan Amer- 
ican is for foreign air transportation as a result of the au- 
thority it provides for Whitehorse, Canada. The termina- 
tion or alteration of such a certificate is subject to the 
approval of the President by reason of Section 801 of the 
Federal Aviation Act, 49 U.S.C. §1461. Orders subject to 
Presidential approval are not reviewable by the Courts 
and, therefore, appellee would have no remedy for correc- 
tion of error after final agency action. Chicago ¢ Southern 
Air Lines v. Waterman S. 8. Corp., 333 U.S. 103 (1948) ; 
United States Overseas Airlines, Inc. v. Civil Aeronautics 
Board, 95 App. D.C. 363, 222 F.2d 303 (1955). 


Where the question of judicial review of Board action 
affecting foreign air transportation rights was raised re- 
cently before this Court, it was held that the Act ‘‘does 
not authorize review by this Court, now or later.”” British 
Overseas Airways Corp., et al v. Civil Aeronautics Board, 

App. D.C. —, 304 F.2d 952 (1962). It was added 
that the proper procedure would be ‘‘independent proceed- 
ings in the District Court.’’ It was also suggested that 
the District Court proceedings would be available ‘‘if and 
when’? proposed regulations, challenged by the Court of 
Appeals review, were promulgated. This suggestion of 
an absence of ripeness would not apply here because the 
fundamental jurisdiction of the Board is challenged. Thus 


41 


in Amos Treat & Co. et al v. Securities and Exchange Com- 
mission, —— App. D.C. —, 306 F.2d 260 (1962), this 
Court distinguished these situations and upheld District 
Court jurisdiction prior to conclusion of the invalid admin- 
istrative proceedings: 


‘¢We are confronted by a situation where the asserted 
infirmity is fundamental. Quite apart from the ordi- 
nary review authority conferred by the Securities 
Exchange Act, the Courts may restrain the enforce- 
ment of an invalid administrative order ....”’ 


Moreover, in the BOAC Case, supra, the proposed Board 
regulations even if adopted would have simply authorized 
further action by the Board with respect to schedule filing 
and traffic reporting by foreign air carriers and would not 
have been self-operative with respect to BOAC or any other 
foreign carrier. In sharp contrast, a presidentially ap- 
proved Board order terminating Pan American’s certificate 


FAM-20 would be completely self-operative and require 
no further action by anyone. 


In Chambers v. Robertson, supraz* an Armed Services 
Disability Board of Review proposed to consider reports 
about an officer discharged for physical disability which 
related to matters arising after her discharge. Holding 
that the Board of Review could consider only ‘‘service 
records” and that these reports were not such records the 
Court ordered the issuance of mandamus for removal of 
the reports from the officer’s service records. The Court 
declined to impose the doctrine of exhaustion of adminis- 
trative remedies because there would be no opportunity 
for judicial review after final agency action. Noting that 
the action of the Board of Review would be subject to the 
approval of the President and that there would be no 


"87 App. D.C. 91, 183 F.2d 144 (1950), rev’d on other grounds, 341 U.S. 
87 (1951). 
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opportunity for Court review after final agency action, it 
declined to impose the doctrine of exhaustion of adminis- 
trative remedies. The Court said: 


“<Under this prescribed method for administrative ac- 
tion, no notice of the decisions of the Board nor any 
opportunity to test [in Court] the soundness of the 
decision of the Board is prescribed. ... There is no 
suggestion that the rights of appellant can be protected 
by some later and other remedy than intervention by 
a Court into the administrative proceeding . . . nor can 
the Courts alter a determination by the President. 
Therefore, any Court intervention, to be effective, must 
be before a decision by the Board or, at least, must be 
initiated before such decision . . . - In this situation, 
we conclude that judicial intervention is here permis- 
sible and that a proper action to protect the rights 
of appellant is not premature . - - ? 183 F.2d at 147. 


In the third case the Court below cited in support of its 
holding, the issue was whether the Constitution permitted 
the Civil Aeronautics Board to exercise power to regulate 
intra-state air service in Alaska. The United States Dis- 
trict Court in Alaska rejected the argument that plaintiff 
must exhaust administrative remedies before seeking ju- 
dicial intervention in a Board proceeding to require the 
air carrier plaintiff to obtain a certificate for intra-Alaska 
air service, saying: 

‘<When the only question is whether it is constitutional 
to fasten the administrative procedure onto the liti- 
gant, the administrative agency may be defied and 
judicial relief sought.”’ 188 F.Supp. at 108. 


The same principle is applicable here where absence of 
statutory power is so demonstrable. 

The ruling of the District Court is supported by many 
precedents. It is firmly established that there is no re- 
quirement for exhaustion of administrative remedies when 
the administrative procedure is afflicted by a fundamental 
deficiency such as an absence of statutory authority. Public 
Utilities Commission of Ohio v. United Fuel Gas Co., 317 
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U.S. 456 (1943); Allen v. Grand Central Aircraft Co., 347 
U.S. 535 (1954) ; Chicago v. Atchison, Topeka & Santa F. 
R. Co., 357 U.S. 77 (1958) ; Amos Treat & Co. et al v. Securi- 
ties and Exchange Commission, —— App. D.C. —, 306 
F.2d 260 (1962); R. A. Holman & Co. v. Securities and 
Exchange Commission, 112 App. D.C. 43, 299 F.2d 127 
(1962). 

In the United Fuel Gas case the Ohio Public Service 
Commission asserted jurisdiction to regulate the rates a 
natural gas pipeline charged a local distributor, and issued 
an order requiring the pipeline to go through a rate in- 
vestigation, present evidence and otherwise submit itself 
to the jurisdiction of the Commission. A District Court 
enjoined the Commission proceedings as being beyond the 
jurisdiction of the agency and contrary to the Federal 
Natural Gas Act. The Supreme Court affirmed the District 
Court, saying: 


“First, and most important, the orders of the State 
Commission are on their face plainly invalid. No inquiry 


beyond the orders themselves and the undisputed facts 
which underlie them is necessary in order to discover 
that they are in conflict with the Federal Act.”? 317 
U.S. at p. 456. 


The Court found irreparable injury would be sustained 
by the pipeline as a result of the expense of participating 
in the unlawful proceeding and that this expense would be 
passed along to the consaming public if there were not 
judicial intervention at the outset of the proceedings: 


“Tf... United complies with the orders, it will be put 
to the expenditures incident to ascertaining the base 
for rate-fixing purposes—expenses which may ulti- 
mately be borne by the consuming public and which 
Congress by conferring jurisdiction upon the Federal 
regulatory agency, necessarily intended to avoid.” If 
United does not comply with the orders, it runs the 


» Hero the effect is the same, since Congress deliberately omitted revocation 
of certificates from the Board ’s powers except in cases of intentional violations. 
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risk of incurring heavy fines and penalties or at least, 
in provoking needless, wasteful litigation. In either 
event, enforcement of the Commission’s orders would 
work injury not assessable in money damages, not only 
to the appellee but to the public interest which Congress 
deemed it wise to safeguard by enacting the Natural 
Gas Act.”” 317 U.S. at p. 469 (emphasis added). 


In Allen v. Grand Central Aircraft Co., supra, a suit was 
brought to enjoin proceedings of the Wage Stabilization 
Board charging violations of wage stabilization regulations. 
The power of the Board to proceed was challenged. The 
Supreme Court reviewed the question of power without 
requiring exhaustion of administrative procedures, saying: 


“Tt is appellee’s principal claim that there is no 
properly authorized administrative procedure for it 
to exhaust and that the administrative authorities who 
seek to determine its case have no lawful right to do so. 
We, therefore, go directly to the heart of this contro- 
versy, which is the question whether the administrative 
enforcement of the 1950 wage stabilization program 
has been validly authorized.” 347 U-S. at 540, 541. 


This is the rule applicable to this case. The motions for 
summary judgment filed below clearly submitted the issue 
of the Board’s power to terminate or delete appellee’s cer- 
tificate (J.A. 9498). Even if the Board were permitted 
at this late date to ‘‘reconvert’’ its summary judgment 
motion into a motion to dismiss, that would avail it nothing 
under the settled principles of exception noted above to the 
administrative exhaustion general rule. 


B. The Decisions Relied Upon by Appellants Under the 
Exhaustion Doctrine Are Not Applicable 

As previously observed, the Courts will not intervene 
prior to the exhaustion of an administrative proceeding 
which involves an issue within the specialized administra- 
tive understanding of the agency. Most of the cases ad- 
vanced by appellants are in this class. They are not 
applicable to the issue of Board authority in this case 
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involving only statutory interpretation which the Courts 
need no administrative assistance to resolve. 

The Renegotiation Act cases cited by defendants under- 
score the erroneous basis of the appellants’ position. In 
Macauley v. Waterman Steamship Corp., 327 U.S. 540 
(1946), the question was whether the Renegotiation Act 
covered the contracts of the plaintiff. This was a mixed 
issue of fact and law which came within the specialized 
understanding of the agency. Thus, the Supreme Court 
said: 

‘‘For a decision as to what are and are not negotiable 
contracts is an essential part in determining the amount 
of a contractor’s excessive profits. .. . [The District 
Court] cannot now decide questions of coverage when 
the administrative agencies authorized to do so have 
not yet made their determination.’’ 327 U.S. at 544. 


The only difference between that case and Aircraft é Diesel 
Equipment Corp. v. Hirsch, 331 U.S. 752 (1947), was that 
in the latter, questions of constitutionality were added to 
the issue of coverage by the Act. The constitutional ques- 
tions were inseparable parts of the issue of coverage and 
the Court correctly held the administrative agency should 
proceed to a conclusion before judicial intervention. 
Other cases cited by appellants involving issues of fact 
or mixed questions of law and fact committed to the spe- 
cialized experience of the administrative agency are: Myers 
v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938), 
whether unfair labor practices affected interstate com- 
merce; Miles Laboratories v. Federal Trade Commission, 
140 F.2d 683 (1944), cert. den. 322 U.S. 752 (1944), factual 
question whether advertising was false and misleading; 
Petroleum Exploration, Inc. v. Public Service Commission, 
304 U.S. 209 (1938), whether operations of natural gas 
company constituted it a ‘‘public utility’? within meaning 
of Kentucky statute; Order of Railway Conductors v. 
Pitney, 326 U.S. 561 (1946), jurisdictional dispute between 
two employee bargaining agents under Railway Labor Act; 
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Far East Conference v. United States, 342 U.S. 570 (1952), 
whether dual rate systems under Shipping Act created 
unlawful discriminations and preferences; Twentieth Cen- 
tury Airlines v. Ryan, 74 S.Ct. 8 (1953), whether air trans- 
portation operations and corporate structure violated Civil 
Aeronautics Act and regulations thereunder; and Young 
v. Higley, 220 F.2d 487 (1955), whether veteran’s prefer- 
ence was such as to create prior rights over other civil 
servants in reduction in force. 

Where the complaint against administrative proceedings 
relates to alleged procedural irregularities, as distinguished 
from fundamental deficiencies, the Courts will likewise not 
grant interlocutory relief. The reason for this is clear— 
the irregularities may not constitute reversible error or 
they may be cured in the course of the proceedings. The 
appellants err in citing these cases here because the funda- 
mental issue of jurisdiction or statutory power was not 
involved in any of them. 

The cases which come within this class are as follows: 


Beard v. Stahr, 370 U.S. 41 (1962), alleged error in 
fixing burden of proof in regard to retention of Army 
officer on active list; 


Green v. Baughman, 94 App. D.C. 291, 214 F.2d 878 
(1954), cert denied, 355 U.S. 819 (1952), alleged lack of 
specificity of charges in veteran’s preference case; 


Transamerica Corp. v. McCabe, 80 F.Supp. 704 (D.C. 
D.C. 1948), alleged insufficiency of pleadings and other 
procedural irregularities in Federal Reserve System 
proceeding under Clayton Act. 


The decision in Franklin v. Jonco Aircraft Corp., 346 
U.S. 868 (1953), reversing 114 F.Supp. 392 (D.C. N.D. 
Tex., 1953), is also not applicable. In a per curiam opinion 
the Court applied the exhaustion doctrine in a suit to 
enjoin Wage Stabilization Board proceedings charging 
overpayment of wages. Six months later the Supreme 
Court reviewed the same questions raised in Jonco in Allen 
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v. Grand Central Aircraft Co., supra, without requiring ex- 
haustion of administrative remedies. Thus, Jonco is not 
the law. 


C. Appellee Would Sustain Judically Recognizable Irreparable 
Injury From the Proposed Unlawful Proceeding 

In Paragraph 10 of its complaint appellee itemized its 
irreparable injury from the unlawful assumption of jur- 
isdiction by the Board to revoke its certificate. The losses 
include an estimated $75,000 to $100,000 for costs of par- 
ticipating in the invalid proceeding. They also include 
the injury that would be sustained from revocation of the 
certificate, comprising substantial loss in an investment 
of over $5,000,000 in ground facilities and flight equip- 
ment; loss of revenues which aggregated over $5,000,000 in 
1961; losses from employee deprivation of employment; 
and removal of service to the public, the extent of which 
is indicated by the fact that appellee transported more 
than 56,000 passengers in 1961 over the route the Board 
proposes to terminate. These are hardly de minimus con- 
siderations. 

The appellants argue that the costs of participation in 
the administrative proceedings do not constitute irrepar- 
able injury which must be taken into account by this Court. 
This argument is erroneous. 

It is true that where administrative jurisdiction has been 
upheld under the exhaustion doctrine it has been ruled 
that the costs and consequences of litigation do not support 
injunctive relief. However, a totally different result is 
reached where the administrative jurisdiction is defective 
and the exhaustion requirement does not apply.’ In that 
situation the costs of litigation constitute irreparable in- 
jury for which injunctive relief is appropriate. Chicago 


™ This is the reason for the result in Whitehouse v. [inois Central R.R., 349 
U.8. 366 (1955), cited by appellants for the proposition that expenses of litiga- 
tion cannot be counted as irreparable injury. In that case the only challenge 
to the administrative proceeding was one of procedural irregularity. The basic 
jurisdiction of the agency was not in dispute. 
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vy. Atchison, Topeka and Santa F. R. Co., supra, Public 
Utilities Commission of Ohio v. United Fuel Gas Co., supra. 
The reason for these decisions is that it would be patent 
injustice to require a litigant to undertake the time and 
expense of a proceeding which is fundamentally defective in 
its inception. 

In the City of Chicago case the attempt of the municipal- 
ity to require interstate railroads to obtain from local 
authorities certificates of public convenience and necessity 
for operation of interstate transfer services was enjoined 
as beyond the power of local authorities. In rejecting the 
contention that the plaintiff railroads should complete ad- 
ministrative proceedings for the certificates plus state 
court reviews, the Court took into account the time and 
expense that would be lost in this circuitous effort to es- 
tablish the invalidity of the city’s assertion of authority. 

The rule is further illustrated by the United Fuel Gas 
ease. The parties in that case stipulated that the cost of 
presenting evidence would exceed $3,000. The Supreme 
Court held, as previously observed, that this was suffi- 
cient irreparable injury to justify judicial intervention at 
the start of the agency proceedings. The situation there, 
as here, was that the expenses of appearing before the 
agency might be passed on to the public in the rates charged 
by the utility. The court concluded that this would be 
contrary to the purposes of Congress. 

Another aspect of this case which is similar to United 
Fuel Gas is that in both the plaintiff could incur heavy 
penalties for refusal to comply with the illegal agency 
orders. The Federal Aviation Act prescribes heavy fines 
for non-compliance with the orders of the Board (49 
US.C.A. § 1472(a)). 

In this case there would be irreparable injuries to plain- 
tiff, its employees, and the public as a result of the 
unlawful assertion of jurisdiction by the Board. It would 
be patently unjust to permit these injuries to occur. Even 
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though the Board would presumably prefer to proceed 
without a final court delineation of the outer limits of 
its statutory authority, Alaska apparently does not share 
this view. However the parties may feel on this ques- 
tion, the best interests of all parties at this time would 
seem to require a substantive decision. 


CONCLUSION 


The Board is attempting to do something here that it 
has never done before. It is trying to abolish an entire, 
permanent, separate and independent certificate of public 
convenience and necessity which constitutes the only cer- 
tificate held by Pan American for the Northwest-Alaska 
service it renders. This service is conducted in a separate 
division apart from operations under other certificates. 
There is no basis whatsoever for the Board’s assertion 
of power to accomplish this revocation. 

By its own decisions the Board has established the prin- 
ciple under the statute that its power to change certificates 
is limited, first, to the certificate under consideration and, 
second, to alterations which do not transform the essen- 
tial character of operation under the certificate. If this 
certificate were revoked as proposed there would be a com- 
plete removal of Pan American as a Pacific Northwest- 
Alaska carrier, a violation of both facets of the principle 
the Board has previously followed under its power to 
alter certificates. 

If there is to be any remedy for the Board it is to be 
found only with Congress. The Board has itself recog- 
nized this in the past. 

Since the Board is without statutory authority to effect 
the elimination of appellee’s certificate, the District Court 
properly assumed jurisdiction to bring to a halt a fun- 
damentally defective administrative hearing. There is 
no requirement for exhaustion of administrative proceed- 
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ings in such circumstances. Accordingly, the judgment of 
the District Court should be affirmed. 


Respectfully submitted, 
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APPENDIX A 


Adversary Route Consolidation Decisions of 
Civil Aeronautics Board 


1. Nortiwwest Airlines, Inc., 2 CAB 96 (1940): Upon ap- 
plication and after hearing the Board approved consolida- 
tion of Routes Nos. 3 and 16 into a single certificate. 


2. United Air Lines Transport Corporation, 3 CAB 72 
(1941): Upon application and after hearing the Board 
approved the consolidation of Routes Nos. 1 and 12 into a 
single certificate. 


3. Eastern Air Lines, Inc., 3 CAB 97 (1941): Upon ap- 
plication and after hearing the Board approved the consoli- 
dation of Routes Nos. 5, 20, and 42 into a single certificate. 


3. Northeast Airlines, Inc., Consolidation of Routes Nos. 
27, 65 and 70, 6 CAB 541 (1945): Upon application and 
after hearing the Board approved consolidation of Routes 


Nos. 27, 65 and 70 into a single route. 


5. Florida Case, 6 CAB 765 (1946): Application by Na- 
tional Airlines for consolidation of Routes Nos. 31 and 39 
denied after hearing. 


6. Northwest Airlines, Inc., Consolidation of Routes Nos. 
3, 45, and 69, 7 CAB 199 (1946): Application for consoli- 
dation of routes Nos. 3, 45, and 69 granted after hearing. 


7. Northwest Airlines, Inc., et al. Pacific Case, 7 CAB 
209 (1946): Board approved after hearing consolidation of 
certain Pan American routes into one certificate. Pan 
American was permitted by the Board to consolidate three 
of its certificates into a single one but denied permission 
to consolidate all five of its routes. 


8. American Airlines, Inc., et al. Consolidation of Routes, 
7 CAB 337 (1946): The Board approved after hearing the 
following route consolidations: 


52 


a) American Airlines—Routes Nos. 4, 18 and 23. 


b) Pennsylvania-Central Airlines Corp.—Routes Nos. 
14 and 32. 


c) Transcontinental & Western Air, Inc.—Routes Nos. 
2, 36, 37, 61 and 67. 


a) United Air Lines, Inc—Routes Nos. 1, 62, and 66. 


9. Eastern Air Lines, Inc., et al. Consolidation of Routes, 
7 CAB 725 (1947): 
a) Application of Eastern for consolidation of routes 


Nos. 10, 40, and various segments of other routes 
granted after hearing. 


b) Application of Delta for consolidation of Route No. 
54 and segments of No. 24 granted after hearing. 


10. Braniff Airways, Inc., et al. Route Consolidations, 
7 CAB $31 (1947): 


a) Seen for consolidation of Routes 9, 15, and 


into a single route, granted after hearing, sub- 
ject to specific restrictions on non-stops that would 
otherwise be acquired.’ 
b) Chicago and Southern Airlines application for con- 
solidation of routes Nos. 8 and 53 granted after 
hearing. 


11. Transcontinental & Western Air, Inc., et al. Consoli- 
dation of Routes, 8 CAB 28 (1947): The Board approved 
after hearing the following route consolidations: 


a) Transcontinental & Western Air, Inc.—Routes Nos. 
2 and 44. 


b) American Air Lines, Inc.—Routes 4 and 30. 
c) United Air Lines, Inc.—Routes Nos. 1 and 11. 


1 This demonstrates the invalidity of appellants’ contention that certificates 
are issued as a matter of ‘‘happenstance.’’ If appellants were correct there 
would be no need for restrictions with a consolidation. 
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12. Eastern Air Lines, Inc., et al.—Consolidation of 
Routes, 8 CAB 580 (1947): Application for consolidation 
of Routes Nos. 5 and 10 granted after hearing. 


18. Pan American Airways, et al., 10 CAB 351 (1949): 
Upon application and after hearing the Board approved cer- 
tain routes consolidated. 


14. Continental Air Lines, Inc., 10 CAB 657 (1949): 
Upon application and after hearing the Board approved con- 
solidation of Route Nos. 29, 43, and 60, subject to specific 
restrictions on non-stops. 


15. Frontier Certificate Renewal Case, 14 CAB 519 
(1951): The Board concluded after hearing that Fron- 
tier’s certificate for Route No. 74 and for Segments 1, 2, 
4 and 5 of Route No. 73 should be consolidated into a single 
certificate. 


16. Frontier Route No. 93 Renewal Case, 16 CAB 948 
(1953): Upon application and after hearing the Board 


approved consolidation of Routes Nos. 93 and 73. 


17. Additional Air Service in Southeastern Alaska, 
Docket No. 5081, et al. (Order Serial No. E-12780) (1958) : 
The Board allowed consolidation of certain routes after 
hearing. 

18. National Airlines, Inc., 14 CAB 107 (1951): The 
Board denied consolidation of domestic and international 
routes after hearing. 
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APPELLEE’S CHALLENGE TO THE BOARD'S 
STATUTORY AUTHORITY RESTS UPON THE 
COMPLETELY UNTENABLE ARGUMENT THAT 
CONGRESS INTENDED TO CIRCUMSCRIBE THE 
BROAD DEVELOPMENTAL DIRECTIVE WHICH 
IT GAVE THE BOARD IN SECTION 401(g) OF 
THE ACT BY RESTRICTIONS GEARED TO CER- 
TIFICATED AUTHORITY DOCUMENTATION. 


The Appellee and the Appellants appear to agree on one 
point: the central issue in this case is whether the certifi- 


2 


cate of public convenience and necessity to which Section 
401(g) of the Act* has reference is the single document 
in which Pan American’s Alaskan authority is contained, 
or the overall certificated operating authority held by Pan 
American. 


If, as the Appellee contends, the single document is 
the measure of the Board’s authority, then Appellant con- 
cedes the Board does not have the statutory authority to 
eliminate Pan American’s service over FAM-20 between 
Seattle and Fairbanks which the Board indicated as a 
possibility following the conclusion of its investigation. 
To do so would be to remove all authority from that 
single piece of paper, constituting more than just a 
modification. 


If. however, the certificate to which Section 401 (g) 
makes reference is the over-all certificated operating au- 
thority held by Pan American, as Appellants contend is 
the clear meaning of Section 401(g), then the Board 
clearly has the power which it asserts. The elimination of 
Pan American’s Alaskan service would have a miniscule 
economic effect on its system operations and would have 
no effect whatever on the character of the service which it 
is providing as the leading, globe-circling, international 
American flag carrier. Accordingly, such action would 
not constitute such a basic transformation in Pan Amer- 
ican’s certificated route authority, so as to result in a rev- 
ocation, rather than modification, of this authority. 


The arguments advanced by Appellee to the effect that 
the single document containing its Alaskan operating au- 
thority is the sole measure of the Board’s authority under 
Section 401(g) of the Act are all completely without 
merit, 2s will now be demonstrated. 


Alaska Airlines decision. In the Intra-Alaska Case, 28 
C.AB. 57 (1958), the Board sought to justify as a per- 


2 Federal Aviation Act of 1958, 72 Stat. 754, 49 U.S.C. 1371(g). 
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missible route modification the substantial deletion of 
route authority which it had made in Alaska Airlines’ 
intra-Alaska certificate by pointing to what it considered 
the relatively insignificant economic impact of such a 
route alteration on the company’s system operations, per- 
formed not only under its intra-Alaska certificate, but 
also under its entirely separate certificate authorizing serv- 
ice between Pacific Northwest and Alaska. On appeal to this 
court, Alaska Airlines argued that because the word “cer- 
tificate” appeared in Section 401(g) in the singular, the 
Board could not measure the scope of its authority against 
“a combination of certificates, including those remaining 
completely unaffected.” The Board, however, maintained 
that its powers are not “limited by the happenstance of 
whether the carrier’s various authorizations are set forth 
in one or more documents” (Appellant’s Brief, pp. 17-19). 
The Board won. Alaska Airlines, Inc. v. CAB, 109 App. 
D.C. 280, 285 F. 2d 672 (1960). 


These are precisely the arguments made on the central 
legal issue in this case. It is impossible for Alaska Air- 
lines to understand how it can be in the position of 
making diametrically opposing arguments in the Alaska 
Airlines case, and in this case, and lose both times. The 
central issue in this case has already been decided by the 
Alaska Airlines case. 


Appellee’s effort to discard the Alaska Airlines decision 
avoids any discussion of the identification of the central 
legal issue in this case with that decided in the Alaska 
Airlines case. Instead, it concentrates upon strained, 
peripheral, factual distinctions. Thus it argues the in- 
applicability of the Alaska Airlines case because it in- 
volved “backwoods” points “not seriously using or re- 
ceiving” service (Appellee’s Brief, pp. 28, 31). This 
alleged distinction is neither accurate nor material. 


It is not correct to state that the service provided by 
Alaska Airlines involved in the Alaska Airlines case was 
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not used or rendered. In that case, this court sustained 
a deletion by the Board of (a) some 1,600 route miles 
operated by Alaska Airlines within Alaska, and certifi- 
cated, in its stead, local Alaskan carriers; and (b) some 
300 additional route miles operated by Alaska Airlines 
in competition with local Alaskan carriers (Appellant’s 
Brief, p. 41). The order to terminate these services had 
a far greater economic impact upon Alaska Airlines than 
the termination of Seattle-Fairbanks service would have 
on Pan American (Appellant’s Brief, Charts I and II, p. 
35). 

Nor can Appellant really believe that Appellee is se- 
riously advancing as a material point of distinction its char- 
acterization of the communities involved in the Alaska 
Airlines case as “backwoods” points. It is difficult to 
know just what Pan American considers as a “backwoods” 
point since the population of the very largest cities in 
‘Alaska would hardly qualify as metropolitan centers, 
such as those Pan American is used to serving. But, in 
any event, the distinction is immaterial. The question is 
whether the central legal issue in this case was decided 
in the Alaska Airlines case. It was. Therefore, that case 
is dispositive of the central issue in this case. 


Prior administrative practice. Appellee has placed 
heavy reliance at pages 32-34 of its Brief upon a State- 
ment submitted by the Board to the President’s Air 
Policy Commission over 15 years ago. It was apparently 
offered by Appellee to demonstrate that the Board does not 
really think that it has the statutory power it contends 
it has. 


If the paragraph from the Board’s Statement quoted at 
p. 33 of Appellee’s Brief were completed, it would read 
as follows: 


“In the only case decided by the Board to date, the 
Panagra Terminal Invest igation, 4 C.A.B. 670 (1944) 
the Board held that it did not have power under the 
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Act to compel an extension of Panagra’s route from 
the Canal Fone to Florida. It may well be that the 
courts will decide that the Board has either the 
power to revoke and/or suspend indefinitely. But 
this is only supposition; any final determination 
would be a matter of considerable litigation and 
delay.” * 

Tf the statement is thus read in its entirety, it is clear 
that the Board was there concerned with, and seeking, 
power to revoke all of a carrier’s operating authority for 
public interest reasons, in addition to revocation for an 
intentional violation of law. All of the operating 
authority of Panagra was contained in a single docu- 
ment, as Appellee itself has pointed out (Appellee’s Br., 
p. 35). The issue here involved—the scope of the Board’s 
power to alter, amend, or modify certificated route au- 
thority in the case of a carrier whose authority is con- 
tained in multiple documents—was not involved, or men- 
tioned, in the Statement. That question was decided by 
the Board in the Alaska Route Modification Case, 17 
C.A.B. 943 (1953) and the Intra-Alaska Case, 28 C.A.B. 
57 (1958), and was approved by this court in Alaska 
Airlines, Inc. v. CAB, 109 App. D.C. 230, 285 F. 2d 672 
(1960) (Appellant’s Brief, pp. 24-25). 


Statutory language. Appellee argues that because 
“(t}here is not one little plural ‘s’ on the word certifi- 
cate...” in Section 401(g),? Congress clearly intended 
the scope of the Board’s power to alter, amend, or modify 
an air carrier’s operating authority to be rigidly con- 
strued within the framework of the single document in 
which such authority is contained, without any reference 
whatever to the effect on the carrier’s system operations. 


2Statement of the Civil Aeronautics Board to the President’s 
Air Policy Commission, pp. 205-206 (1947). 


2 Appellee’s Brief, p. 18. 
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Such an argument, in the words of Mr. Justice Frank- 
furter, is “pernicious oversimplification.” * 


The language is by no means as clear as Appellee 
would argue. It is just as reasonable to consider the 
word “certificate” in Section 401(g) in its generic sense 
of over-all operating authority, as contended by Appel- 
Jants, as it is to expand its meaning to “each document 
labeled a ‘certificate’ ”, as contended by Appellee. 


It is not necessary to pursue the extent of the ambi- 
guity any further, however, because Appellee’s construc- 
tion of Section 401(g) cannot possibly stand when, as 
Appellant has demonstrated in accordance with funda- 
mental rules of statutory construction, (a) such a con- 
struction is thoroughly inconsistent with the pur- 
pose of the Federal Aviation Act to promote 
2 sound national air transportation system; (b) it leads 
to absurd results which Congress cannot be considered 
as ever having intended, such as an intent to shackle 


the broad developmental directive to the Board by re- 
strictions geared to certificated authority documentation 
resulting from happenstance; and (c) it is contrary to 
long-standing administrative interpretation of Section 
401(g) which has received judicial approval (Appellant’s 
Brief, pp. 24-33). 


2 Language from the opinion of this court in its recent decision 
in Thor-Westcliffe Development, Inc. v. Udall, —— App. D.C. —, 
_ F. 24 —— (No. 17,101, Jan. 24, 1963), has a particular 
applicability here: 

“Appellant, ignoring Mr. Justice Frankfurter’s famous dic- 
tum, * stands firmly on the literal language of the statute. 


_— 


“The notion that because the words of a statute are plain, 
its meaning is also plain, is merely pernicious oversimplifica- 
tion’ United States v. Monia, 317 U.S. 424, 431 (dissenting 
opinion) (1943).” 


7 


It is interesting to note that Appellee at no place in 
its Brief attempts to reconcile its position with the broad 
developmental purposes of the Act which this court spe- 
cifically held in the Alaska Airlines case to underlie Sec- 
tion 401(g). Instead, it elects to stand flatly on the 
proposition that the route structure between Seattle and 
Fairbanks may never be changed without carrier con- 
sent, no matter how urgent the public need may be for 
such a change, because the Seattle-Fairbanks authoriza- 
tions of Pan American and Alaska Airlines are contained 
in single documents. It does this as noted above, by a 
literal reading of the statute. And, in order to give 
some measure of stability to such an argument, it is 
forced to deny as simply untrue the assertion made by 
the Board to this court in both the Alaska Airlines case, 
and in this case, that whether single or multiple docu- 
ments containing certificated route authority have been 
issued has been a matter of happenstance. (Appellee’s 
Brief, p. 21). 


In support of this denial, Appellee cites at length in 
its brief at pages 21-28, from the Board’s decisions in 
Transcontinental ¢&: Western Air, Grandfather Certifi- 
cates, 1 C.A.A. 190 (1989), and Transcontinental ¢ 
Western Air, Inc., Detroit-St. Louis Non-Stop Service, 
6 C.A.B. 471 (1945). These cases, far from supporting 
Appellee’s position, demonstrate exactly what the Appel- 
lants herein contend, and point up a thoroughly mis- 
leading equation by Appellee of a certificated route seg- 
ment with a certificate which pervades a large part of 
its brief. 

The statutory scheme for designating certificated 
route authority is the route segment which names ter- 
minal points and intermediate points, if any. Section 
401(e), Federal Aviation Act of 1958, 76 Stat. 143, 
49 U.S.C. 1871(e), quoted in Appellant’s Brief, Ap- 
pendix 1; United Air Lines, Inc. v. CAB, 98 App. D.C. 


S 


S48, 278 F. 2d 446 (1960). The certificated route au- 
thority of all carriers usually embraces a number of 
route segments. 


Now if two route segments are consolidated, the car- 
rier thereby acquires additional nonstop operating au- 
thority. For example, whereas previously it could only 
fly between A and B, and between B and C, a consolida- 
tion of the two route segments would give a new au- 
thority directly between A and C. This new authority 
requires CAB approval. 


This was the problem in TWA Grandfather Certifi- 
cates case, supra, cited by Appellee. There TWA was 
trying to consolidate four route segments into one route 
segment, which would give it added authority in new 
nonstop rights over and above that contained in the four 
route segments. The Board said no, and established four 
separate route segments. In accordance with its practice 
with regard to grandfather certificates, it put those four 
route segments into four different documents. That 
practice had no particular significance, however, because 
as the Board itself recognized at an early date, operating 
authority is the same whether route segments are named 
in a single or multiple documents. National Air, Jack- 
sonville-Miami Nonstop, 6 C.A.B. 521, 526, n. 9 (1945). 
The use of multiple documents simply made it absolutely 
clear that there were no nonstop rights as between points 
on different route segments, as indicated by the Board 
in the TWA Detroit-St. Louis case, supra, and cited by 
Appellee. As time went on, however, the Board aban- 
doned this early practice and included more than one 
route segment in a single certificate (Appellant’s Brief, 
Appendix 2). All carriers were by then well aware that 
no nonstop rights existed between points on two dif- 
ferent route segments. Accordingly, the cases relied 
upon by Appellee, in no way contradict Appellants’ posi- 
tion that certificate documentation has never had any 
significance to either the Board or the carriers. 
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At pages 24-26 of its Brief, Appellee also discusses 
cases in which the Board has approved a consolidation 
of route segments and, in Appendix A to its Brief, cites 
a number of “certificate” consolidation cases which, be- 
cause they involved a consolidation of route segments 
named in different “certificates”, also required Board 
approval because they involved the creation of new au- 
thority. These cases contribute absolutely nothing to the 
issue at hand. No one contests the proposition that a 
consolidation of route segments creating new operating 
authority requires CAB approval, whether such consoli- 
dation is of route segments in the same or different 
documents. This is precisely what the Board said in 
Transcontinental & W.A. et al., Route Consolidations, 8 
C.A.B. 28, 34 (1947) quoted at page 26 of Appellee’s 
Brief. The approval of the consolidation of route seg- 
ments may, itself, be principally on the grounds of ad- 
ministrative convenience, as was the case in Northwest 


Airlines, Inc., Consolidation, 7 C.A.B. 199 (1946) quoted 
at pages 22-23 of Appellant’s Brief. 


What Appellee has done throughout pages 18-27 of its 
Brief, constituting its principal argument in support of 
its “single document” contention, is to thoroughly confuse 
a certificated route segment with the document in which 
it is contained. Thus at page 19 of its Brief it poses a 
series of hypothetical questions which are nothing but 
a smokescreen. Considering the certificate to which Sec- 
tion 401(g) has reference as the over-all certificate op- 
erating authority held by Pan American obviously does 
not give Pan American any additional authority; any 
more than Pan American would have any additional 
authority if all of its route segments were named in 
one document rather than ten. Pan American’s basic 
operating authority flows from its route segments, not 
from the documents in which they are named, and the 
fact that such route segments are named in one, two, 
or ten documents does not add, or subtract, one whit 
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from its over-all certificated operating authority. When 
Appellee adroitly suggests that considering all of its au- 
thority as a “certificate” might give it some new nonstop 
authority between New York and San Francisco, for ex- 
ample, it well knows that this cannot possibly be the case. 
These points are on different route segments and there 
would have to be a consolidation of these route segments, 
with Board approval, before any such new authority 
could be obtained. 


In view of the foregoing, Appellant respectfully asks 
this court to find that the Board clearly has the statutory 
authority to eliminate Pan American’s service over FAM- 
20 between Seattle and Fairbanks which it indicated as a 
possibility following the conclusion of its investigation. 


I. APPELLEE HAS FAILED TO DEMONSTRATE 
THAT ITS COMPLAINT WAS NOT PREMATURE. 


The dismissal aspect of this case resolves itself down 
into a relatively narrow question. Both Appellants and 
Appellee recognize the long-established doctrine that ad- 
ministrative remedies should be exhausted before judicial 
relief is granted. Appellee, however, has carved out a 
broad exception to the rule to the effect that the doctrine 
is inapplicable in the case of a challenge that an agency 
has acted beyond its statutory authority. Appellant does 
not agree that any such broad exception can be drawn 
from case law. 


Appellant starts from the proposition, announced by 
this Court, that a court of equity may not intervene be- 
fore the administrative process is completed except “in 
exceptional circumstances.” Green v. Baughman, 94 App. 
D.C. 291, 214 F. 2d 878 (1954).’ 


To the same effect see the recent decision of this court in 
The Wolf Corporation v. SEC, —— App. D.C. ——, . 2d 
(No. 17,355, Feb. 14, 1963). 


11 


Such exceptional circumstances may exist where a clear 
challenge of exceeding statutory authority is coupled with 
an unquestioned threat of immediate irreparable injury, 
as was the case in several of the cases relied upon by 
Appellee in support of its broad exception. Skinner ¢ 
Eddy Corp. v. United States, 249 U.S. 557 (1919) ; Pub- 
lic Utilities Commission of Ohio v. United Fuel Gas Co., 
317 U.S. 456 (1948); Chicago v. Atchison, Topeka & 
Santa Fe Railway, 357 U.S. 77 ( 1958); R. A. Hol- 
man & Co. v. SEC, 112 App. D.C. 48, 299 F. 2d 127 
(1962). 


These cases are not applicable here. As has already 
been demonstrated in Appellant’s Brief, it is eminently 
clear that the CAB is acting within the scope of its statu- 
tory authority. Further, Appellee can make no claim to 
irreparable injury. Even if the costs of administrative 
proceedings were grounds for irreparable injury, which 
they are not, Whitehouse v. Illinois Central R.R., 349 US. 


366, 374 (1955), such an argument is not available to 
Appellee. The case before the Board was not fully en- 
joined by the court below and is presently going forward 
with Pan American in full participation. The other 
threatened injuries alleged by Appellee would be incurred 
only if, subsequent to its investigation, the Board decided 
to delete Route FAM-20. At that time, Appellee could 
seek judicial review under the provisions of the Federal 
Aviation Act of 1958. If, on the other hand, Appellee 
had not yet disposed of Whitehorse, its single foreign 
point on this route,’ and the Waterman ® doctrine should 
be held to prevent review, it would only demonstrate 
that the court below was in error in granting review at 


1 Appellee is seeking to transfer this point, and others on this 
route, to Wien Alaska Airlines, Inc. (J.A. 108). On January 17, 
1963, the Examiner issued a report recommending approval of 
this transfer. 


2Chicago & Southern Air Lines v. Waterman S.S. Corp., 333 
U.S. 103 (1948). 
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this time. Thus, Appellee stands to suffer no injury until 
a final order has been issued by the Board and that order 
is either reviewed in the courts or held to be unreviewable. 
Prior to that time, Appellee is not threatened with any 
injury whatsoever. It may continue to operate its route 
in exactly the same manner as it is today. 


The remaining cases cited by Appellee also do not sup- 
port any exception to the exhaustion rule. 


The only question involved in Interior Airways, Inc. v. 
Wien Alaska Airlines, Inc., 188 F. Supp. 107 (D.C. 
Alaska, 1960) was the constitutionality of a provision of 
an act not administered by the Civil Aeronautics Board. 


Allen v. Grand Central Aircraft Co., 347 U.S. 5385 
(1954) involved the question of whether there was a 
properly authorized administrative procedure to exhaust. 
In the case at hand, it is not open to question that the 
Civil Aeronautics Board is validly authorized to hold 
administrative hearings on air route matters. 


Chambers v. Robertson, 87 App. D.C. 91, 183 F. 2d 144, 
147 (1950), reversed 341 U.S. 37 (1951) involved another 
situation where the appellant was threatened with ir- 
reparable injury. The lower court stated, “It is clear that 
the statutory administrative method affords no oppor- 
tunity, after decision by the Board, for appellant to 
confine the Board to the statutory procedure.” Such is 
not the situation here. As seen from Appellant’s Brief at 
pages 44-46, the Waterman doctrine does not bar Appellee 
from seeking judicial review on the grounds here alleged 
after completion of CAB action or, if it did, Appellee 
should not be permitted to evade that bar by seeking such 
review at this time. 


Amos Treat & Co. v. SEC, —— App. D.C. ——, 306 
F. 2d 260 (1962) is wholly inapposite to support Ap- 
pellee’s position. That case was concerned solely with 
the due process requirement of a fair trial in a fair 
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tribunal. In that situation, if the litigants had waited 
for a final adverse decision of the Agency before pro- 
testing against the participation of a member of the 
tribunal, they might have been held to have waived their 
rights. Also, the Agency in that case had been given 
the opportunity to pass in the first instance upon the 
claimed disqualification of one of its own members. The 
appellant there had sought an evidentiary hearing before 
the Agency and had been denied such a hearing. 


Appellant repeats here the statement made in its earlier 
Brief, that dismissal at this stage of the court proceedings 
without resolving the issue of the Board’s statutory au- 
thority would not expedite matters at the administrative 
level, due to the passage of time. For all of the reasons 
set forth in this and its earlier Brief, Appellant submits 
that the Board clearly has the statutory authority it 
asserts. Only if this court has any doubt on the matter 
should the complaint be dismissed in order to give the 
CAB (and this court, if there is a subsequent review) 


the opportunity to consider all legal questions in the 
light of a full record, in accordance with normal admin- 
istrative practice. 


Respectfully submitted, 


JAMES F. BELL 
Attorney for Appellant 
Alaska Airlines, Inc. 


Of Counsel: 


GEORGE C. NEAL 

CALVIN DAVISON 
PocuE & NEAL 
1001 Connecticut Avenue, N.W. 
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ing that the Board lacked statutory authority to termin- 
ate appellee’s route FAM-20. First, we have established 
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that this action is premature and should have been dis- 
missed because appellee has not exhausted its adminis- 
trative remedies. Second, we have shown that the Board 
does have authority to terminate a particular route au- 
thorization, even if that authorization is contained in a 
document labeled certificate. Appellee’s arguments with 
respect to each of these two points were generally antici- 
pated and answered in our main brief. However, sev- 
eral of appellee’s arguments with respect to each of these 
points calls for a more specific reply. 


l.a. Appellee argues that the established principle of 
exhaustion of administrative remedies is not applicable 
to cases where absence of agency jurisdiction is clear, 
citing cases such as Allen v. Grand Central Aircraft Co., 
347 U.S. 534: Public Utilities Commission v. United Fuel 
Gas Co., 317 US. 456; Amos Treat & Co. v. Securities 
Ezchange Commission, U.S. App. D.C. , 306 F. 2d 
260. It then contends that it should not be required to 
exhaust its administrative remedies here because, in its 
view, neither the Board nor the President has authority 
to terminate its route FAM-20. Under appellee’s analy- 
sis, the possibility that the Board may recommend, or 
that the President may adopt, some other action at the 
conclusion of the administrative proceedings is not sig- 
nificant. 

None of these cases is apposite here. Involved in each 
was a claim that the agency lacked jurisdiction to conduct 
its proceedings, or that any affirmative action taken at 
the conclusion of those proceedings would necessarily be 
invalid. Here, the Board plainly has jurisdiction to 
conduct its important investigation into the public need 
for a reorganization of the Seattle-Alaska route system 
and there are numerous actions which the President or 
the Board could take at the conclusion of that investiga- 
tion which would be indisputably legal. Appellee, there- 
fore, should be required to exhaust its administrative 
remedies. 

In Amos Treat, for example, the administrative pro- 
ceedings were found to have been infected by a patent 
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procedural defect which violated the constitutional guar- 
antee of due process of law. This procedural defect ren- 
dered the proceedings “void and so irrevocably tainted 
that any final determination which might flow from such 
proceedings will be invalid.” 306 F. 2d at 263. There 
is no assertion in the instant case of a procedural defect 
which violates the Constitution or which would render 
illegal any action taken by the Board at the conclusion 
of its proceedings. 

In the Allen case, the claim was that the entire ad- 
ministrative procedure prescribed by the President for 
the enforcement of the wage stabilization provisions of 
the Defense Production Act of 1950 was illegal—and 
thus there were no administrative remedies to exhaust. 
The Supreme Court determined, however, that the pro- 
cedure was authorized by the Act. Having made that 
determination, the Court refused to consider arguments 
concerning the interpretation and validity of that Act 
until the provided administrative remedy had been ex- 
hausted. See 347 U.S. at 553. 

Thus, the Allen decision in fact supports our position 
and not that of appellee. It cannot seriously be said that 
the proceedings involved here are unauthorized, or that 
the Board does not have jurisdiction to investigate the 
Pacific Northwest-Alaska route structure in order to de- 
termine whether the public convenience and necessity 
requires some modification of the route authorizations of 
the four carriers serving that area. And see 49 U.S.C. 
1482, reprinted at page 30 of our main brief, empower- 
ing the Board to “institute an investigation . . . in any 
case and as to any matter or thing within [its] juris- 
diction[s]”. Since the Board’s procedures are valid, and 
since the Board does have jurisdiction over the parties 
and the subject-matter, the decision in Allen indicates 
that consideration of questions concerning the interpreta- 
tion of the Federal Aviation Act must be postponed pend- 
ing the orderly utilization of the Board’s proceedings. 

Cases such as Public Utilities Commission v. United 
Fuel Gas Co., supra, likewise do not support the appellee’s 


4 


position. In United, a state agency asserted jurisdiction 
over an interstate retailer of natural gas for the sole 
purpose of regulating its rates. At the conclusion of its 
hearings, the agency would have only two alternatives: 
regulate the Gas Company’s rates or take no action what- 
soever. It being clear that the state agency did not have 
jurisdiction to fix the gas company’s rates, the Court 
did not require exhaustion of the state agency’s pro- 
cedures. In this connection, the Court stressed that Con- 
gress intended, in enacting the Natural Gas Act, to divest 
state agencies of jurisdiction over the rates charged by 
interstate retailers of gas. Therefore, to require the gas 
company to exhaust its administrative remedies would 
be to defeat the Congressional intent and the public in- 
terest which Congress deemed it wise to safeguard. 317 
US. at 469. 

In the instant case, the public interest is not defeated, 
but rather served, by requiring appellee to exhaust its 
administrative remedies. For the administrative proceed- 
ings here do not involve a mere attempt to assert regu- 
latory powers over a particular company. Rather, the 
Board’s hearings involve a full-scale investigation into the 
public need for a modification or realignment of an en- 
tire route structure. The President and the Board have 
been concerned with the need for strengthening this 
route structure since 1955 (J.A. 43-45), and the public 
interest in a speedy and orderly resolution of the prob- 
lems involved cannot be overstated. See J.S. 115. In 
cases of this nature, where such important public in- 
terests are at stake, exhaustion of administrative reme- 
dies should be required to prevent a potentially aggrieved 
party from disrupting and delaying the otherwise order- 
ly processes of administrative fact-finding and decision- 
making. See Continental Bank & Trust Co. v. Martin, 
112 U.S. App. D.C. 354, 358, 303 F. 2d 214, 218. 

Moreover, the full scale investigation involved here 
is not limited to the one question of whether to terminate 
appellee’s route. To be sure, the Board has tentatively 
concluded, on the basis of a prior study conducted by its 
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staff, to terminate that route. However, the present in- 
vestigation and adversary hearings were instituted to de- 
termine, on the basis of a complete factual record and 
a full exposition of all of the issues and the legal, eco- 
nomic and policy arguments of the parties, whether such 
a termination is required, or whether some other amend- 
ment, modification or suspension of appellee’s route, or 
of the routes of the other three carriers operating in this 
area, is more desirable. Although the power of the 
President and/or the Board to terminate a route has been 
questioned here, there is no dispute that the Board can 
otherwise amend or suspend the route authorizations of 
the carriers involved in this proceeding. 

In short, unlike United, this is not a situation where 
any affirmative action taken by the administrative agency 
at the conclusion of its proceedings clearly will be in- 
valid. In view of the fact that the mere institution of 
this investigation, coupled with the statement of a tenta- 
tive conclusion which is to serve as the focal point, does 
not alter any of appellee’s legal relationships,’ nor cause 
it any irreparable injury,” we can find no justification for 
disturbing valid administrative proceedings on the basis 
of a presumption that the Board and the President will 
take the only one of several possible actions which might 
be illegal.* 


1 Compare Continental Bank & Trust Co. v. Martin, 112 U.S. 
App. D.C. 354, 303 F. 2d 214. 


2 See our main brief, pp. 14-15. 


3 Skinner & Eddy Corp. v. United States, 249 U.S. 557, is dis- 
tinguishable on similar grounds. There, the ICC actually had 
entered an order authorizing carriers to increase rates they were 
charging, and a claim was made that it did not have statutory 
authority to enter that order. The question was whether the 
plaintiffs had to seek redress from the ICC, which could either 
approve or invalidate its prior order, or whether the courts had 
jurisdiction to enjoin enforcement of the order. Here, no order 
having any definite legal consequences has been entered; rather, 
the order in question merely institutes an investigation to deter- 
mine what action is required by the public convenience and neces- 
sity. Judicial review of the President's or the Board’s power to 
terminate appellee’s route should not be permitted at this point be- 


? 
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On the other hand, to excuse appellee’s failure to ex- 
haust its administrative remedies on the basis of specu- 
lation that the several contingencies which it forecasts 
inevitably will come to pass it to defeat the “very pur- 
pose” of the exhaustion principle—that is, “to secure the 
administrative judgment . . . as foundation for or per- 
chance to make unnecessary later judicial proceedings.” 
Aircraft & Diesel Corp. v. Hirsch, 331 U.S. 752, 767. For 
the question of the power of the Board and the President 
to terminate appellee’s route may never arise if the pro- 
ceedings are permitted to run the procedural course pre- 
scribed by the Congress. After a full hearing, the Board 
may decide not to terminate appellee’s route, or the Presi- 
dent may modify or reject any Board proposal concern- 
ing appellee’s route. 

b. In our main brief, we pointed out that this Court, 
and the Supreme Court, have held that Board actions 
respecting foreign air transportation are not subject to 
judicial scrutiny until after they are finalized by the 
Chief Executive. See British Overseas Airways Corp. v. 


cause the Board and/or the President have not and may never 
terminate that route, since the Board’s proceedings are not limited 
to the question of whether to terminate appellee’s route. Compare 
Beard v. Stahr, 200 F. Supp. 666 (D.D.C.), reversed on other 
grounds, 370 U.S. 40, a more recent pronouncement in this area. 
In Beard, administrative proceedings were instituted to determine 
whether to discharge an Army officer for personal misconduct. 
After two Army boards had recommended to the Secretary of the 
Army that the Secretary remove the officer with less than an 
honorable discharge, suit was brought before a three-judge district 
court. The basis of that suit was, in essence, that the adminis- 
trative proceedings were afflicted with a fundamental deficiency. 
The argument was that the discharge would be illegal because the 
statute authorizing the removal proceedings violated the due proc- 
ess clause of the Constitution since it shifted the burden of proof 
to the officer and did not ensure him of an opportunity to confront 
his accusers. Jurisdiction in advance of final administrative action 
was predicated upon the ground that once the Secretary discharged 
the officer he could not be restored to his former position unless re- 
appointed by the President and confirmed by the Congress. The 
Supreme Court ordered the dismissal of the complaint on the 
ground that the action was premature, since the Secretary might 
or might not order the officer’s removal. 


7 


Civil Aeronautics Board, U.S. App. D.C. , 304 F. 2d 
452; C & S Air Lines v. Waterman Steamship Corp., 
333 U.S. 103. The effect of these decisions, we noted, is 
to preclude judicial review of the Board’s tentative con- 
clusion to terminate appellee’s route, regardless of wheth- 
er judicial review of the President’s final order is avail- 
able. 

On the premise that neither the Board’s final recom- 
mendation to the President nor the President’s final order 
is reviewable, appellee suggests that the courts should 
review a tentative conclusion of the Board, which may or 
may not be the Board’s final recommendation to the Pres- 
ident. This would, however, entirely undermine the hold- 
ings of Waterman and British Overseas Airways Cor- 
poration by making Board recommendations subject to 
judicial scrutiny. Moreover, a ruling that proposed 
Board actions respecting foreign air transportation are 
subject to judicial review, even though final Board ac- 
tions are not, would produce anomalous results. For, 
whenever the Board issues a show cause order and insti- 
tutes an investigation concerning foreign air commerce, 
the carriers involved in the proceedings will immediately 
seek judicial relief from possible Board actions which 
would adversely affect them on the ground that they will 
be unable to obtain such review after the hearings are 
ended. The Board’s proceedings in such cases would, 
therefore, always be subject to interruption and delays 
and the courts would be forced to adjudicate questions— 
that is, the legality of actions which the Board might take 
at the conclusion of its proceedings—which might be 
mooted if the Board were permitted to conduct its inves- 
tigation in an orderly fashion. 

In any event, contrary to appellee’s assertions, the 
decisions in C & S Air Lines v. Waterman Steamship 
Corp., 383 U.S. 108, and United States Overseas Airlines 
v. Civil Aeronautics Board, 95 U.S. App. D.C. 368, 222 
F. 2d 308, do not divest the courts of jurisdiction to re- 
view a final order of the President terminating appellee’s 
route, should such an order be adopted, on the limited 
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question of whether the President has power to terminate 
appellee’s route. As our main brief points out, Water- 
man merely held that the courts cannot review the merits 
of the Presidential decision, and Overseas Airlines held 
that there is no judicial review of orders approved by the 
President on the ground that there were procedural ir- 
regularities in the Board’s proceedings. On the other 
hand, in dismissing the petitions for review of non- 
final actions in the British Overseas Airways case, this 
Court expressly recognized that there may be “a judicial 
remedy against administrative, or even Presidential, ac- 
tion beyond the scope of lawful authority . . .” 304 F. 2d 
at 953. 

It is, therefore, clear that the court below erred in 
adjudicating the question of whether the Board and the 
President have authority to terminate appellee’s route at 
the outset of the Board’s investigation. This fatal flaw in 
the court’s decision cannot be excused on the ground that 
the damage has already been done since the Board’s pro- 
ceedings have already been disrupted as a result of this 
lawsuit. To so hold would be to sanction a meaningless 
rule that exhaustion of administrative remedies is es- 
sential, except where the district court errs and incor- 
rectly refuses to apply that doctrine. Therefore, we again 
reiterate our position that this Court need not inquire 
into the merits of this controversy. 

2. On the merits, we demonstrated in our main brief 
that the term “certificate” as used in Section 401(g) of 
the Act, 49 U.S.C. 1371(g), has reference to the carrier’s 
basic authorization to engage in air transportation. Since 
the termination of appellee’s route FAM-20 would have 
little effect upon appellee’s system-wide operations, and 
thus would not transform the essential character of its 
operations as an international air carrier, it follows that 
such termination would not constitute the revocation of 
a certificate. 

a. Our interpretation of Section 401(g) obtains direct 
support from the Alaska Route Modification Case, 17 
C.AB. 943, and Alaska Airlines v. Civil Aeronautics 
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Board, 109 U.S. App. D.C. 230, 285 F. 2d 672, discussed 
in our main brief at pp. 19-22. Appellee’s endeavors to 
distinguish these cases are unavailing. 

Respecting the Alaska Route Modification Case, for 
example, appellee suggests (Br. pp. 28-29) that the routes 
terminated by the Board involved “bush” points and 
dormant route miles. What is of significance here, how- 
ever, is the statutory authority upon which the Board 
relied in making the consolidations and terminations 
there involved, and the meaning which it ascribed to the 
carrier’s individual route authorizations, which were 
labeled “certificates”. Thus, the Board ruled that its 
power to amend or suspend a carrier’s operating authori- 
ty is not limited by the particular “certificate” or route 
authorization involved. Rather, the Board held, its power 
to amend a particular route authorization depends upon 
the effect of the amendment on the carrier’s system-wide 
operations. The Board then concluded that it had au- 
thority to delete 9 routes from appellee’s certificates be- 
cause their termination “will have little or no significant 
effect upon the carrier’s system operations,” including 
operations under a separate authorization for States- 
Alaska service which was not directly involved in the 
Board proceedings. See 17 C.A.B. 946. 

In short, the Board did not regard the carrier’s four 
intra-Alaska certificates as constituting separate certifi- 
cates within the meaning of Section 401(g), which cer- 
tificates could only be modified by reference to the opera- 
tions which they individually authorized. Thus, the Hear- 
ing Examiner declared that it is “immaterial whether the 
Board eliminates all of the points or routes in one of 
several certificates or the same points or routes as a part 
of one certificate. To hold otherwise would be to put a 
premium on holding many certificates for numerous 
routes and penalize a carrier having one certificate au- 
thorizing one route regardless of its size or complexity.” 
17 C.A.B. at 959. And, surely, if the Board considered 
that these 4 certificates constituted independent entities 
for purposes of the Act, it would not have consolidated 
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them into one document with a ruling that such a com- 
bination “constitutes a merely formal change in that car- 
rier’s operating authority.” 17 C.A.B. at 946. 

In Alaska Airlines, Ine. v. Civil Aeronautics Board, 
supra, this Court held that the extensive termination of 
entire routes authorized by Alaska Airlines’ certificate 
for intra-Alaska transportation did not constitute a pro- 
hibited revocation of that certificate under Section 401 
(g). In doing so, this Court considered the effect of the 
deletions upon the carrier’s operations under a separate 
and distinct certificate. 

Appellee would distinguish this Court’s decision on the 
ground that Alaska Airlines had developed its system 
with a view towards integrating its operations, for its 
own financial benefit, under its two separate certificates 
for intra-Alaska service and States-Alaska transporta- 
tion. This offered distinction does not assist appellee’s 
interpretation of the Act in this case, and, moreover, it 
ignores the true basis for this Court’s holding. 

It is appellee’s contention here that each separate 
route authorization is a certificate within the meaning 
of that Section 401 if contained in a separate document 
entitled “certificate”. Under this theory, Alaska Airlines 
had one certificate for States-Alaska service, and an en- 
tirely separate and distinct certificate for purposes of the 
Act for intra-Alaska air transportation. Thus, if ap- 
pellee were right here, this Court would have been re- 
quired to treat the two certificates as distinct entities, no 
matter what unilateral actions the carrier took in inte- 
grating its systems for its own financial advantage. 

This Court’s ruling, therefore, cannot be predicated on 
a theory that Congress intended that separate route au- 
thorizations are separate certificates for purposes of de- 
termining the Board’s powers under Section 401(g) un- 
less the carrier had, in effect, combined the so-called cer- 
tificates into one by the mere scheduling of its flights. 
Rather, the basis of that opinion was a rejection of ap- 
pellee’s present theory respecting the meaning of Sec- 
tion 401(g). 


11 


Alaska Airlines had argued that the extensive dele- 
tions made from its intra-Alaska certificate constituted 
a revocation of that certificate because the scope of the 
Board’s power to amend under Section 401(g) is to be 
measured against the one certificate involved, not against 
a combination of its certificates. Brief for Petitioner in 
No. 15,000, Alaska Airlines v. Civil Aeronautics Board, 
p. 41. This is the appellee’s position here. The Board 
had argued, however, that the certificate of public con- 
venience is the basic method of authorizing a carrier to 
conduct operations, and that its power to amend such a 
certificate therefore is to be measured by reference to 
the carrier’s systemwide operations. Brief for Respond- 
ent, pp. 17-20. The Board here advances the same argu- 
ments. This Court expressly stated that it agreed with 
the views expressed by the Board. It considered the 
legality of the Board’s actions by reference to their eco- 
nomic impact on total operations, declaring that “the re- 
quirements of the public interest are dominant in the 
statutory plan for modification or amendment of air cer- 
tificates.” 285 F. 2d at 674. We submit that the same 
conclusions should be reached here. 

b. The other arguments advanced by the appellee have, 
we believe, been effectively rebutted by either the main 
briefs of the appellants, or by the reply brief of the ap- 
pellant in No. 17,469. We therefore will make but two 
brief comments concerning two of those arguments. 

(1) We have pointed out (main brief, pp. 22-23) that 
to interpret the term “certificate” as meaning the car- 
rier’s separate, individual route authorizations would be 
illogical. For, whether a carrier’s route authorizations 
are contained in one or more documents has turned upon 
such matters as historical accident, administrative con- 
venience, and distinctions between authorizations which 
require Presidential approval and those which do not. 


«The Board made the same statement in Alaska Airlines, Inc. 
v. Civil Aeronautics Board, supra, Brief for Respondent, p. 20, and 
in the Alaska Route Modification Case, 17 C.A.B. 943, 949. 


Appellee attempts to controvert the Board’s interpre- 
tation of its past practice in issuing route authorizations. 
It contends, in reliance on a few isolated cases (T’rans- 
continental & Western Air, Grandfather Certificates, 1 
C.A.A. 190); (Transcontinental & Western Air, Inc., 
Detroit-St. Louis, Non-Stop Service, 6 C.A.B. 471), that 
the Board has fashioned separate certificates for separate 
packages of public convenience. The Board, however, is- 
sued separate documents for separate routes in those 
cases for a practical reason—to eliminate the possibility 
that carriers would claim entitlement to engage in non- 
stop operations between points on different routes if the 
routes were authorized in one document. See 6 C.A.B. 
at 475. 

The opinions in the two TWA cases, 4 C.A-B. 190, and 
6 C.A.B. 471, at 473, note 4, and in Boston-Maine Air- 
ways, 1 C.A.A. 145, cited in note 4, 6 C.A.B. 471, demon- 
strate, moveover, that separate certificates were issued, 
at least in part, as a result of historical accident. As 
these cases reflect, Congress directed the CAA to issue 
“grandfather certificates” to carriers who had been 
operating routes under mail contracts. Some of these mail 
contracts contained more than one route, and the car- 
riers received one certificate authorizing both of them. 
See Boston-Maine Airways, 1 C.A.A. 145.5 A contrary 
example is Transcontinental & Western Air, Inc., Grand- 
father Certificates, 1 C.A.A. 190, where the carrier held 
several mail contracts each of which contained but one 
route and the carrier received separate grandfather cer- 
tificates for each mail contract.° 


*They were: (2) Boston-Caribou Maine, with intermediate 
stops in Maine. (b) Boston-Montreal, with intermediate stops in 
New Hampshire. 


“Here, the carrier held four contracts for four routes: (a) 
Newark to Los Angeles, with several intermediate points includ- 
ing Winslow, Ariz. (b) Dayton to Chicago, via Fort Wayne (c) 
Winslow, Ariz. to San Francisco via Fresno, Calif., Las Vegas, 
Nev. (d) Phoenix Ariz. to Las Vegas, Nev., via Prescott and 
Kingman, Ariz. See 1 C.A.A. at 201. 
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(2) Appellee contends that the Board’s power to 
amend certificates should be given a restrictive interpre- 
tation to protect the carrier’s security of route and in- 
vestment in its operations. As we have pointed out in 
our main brief, however, at pp. 23-24, the predominant 
purpose of the Act was to establish and maintain a system 
of routes which would serve the public convenience and 
necessity. Thus, in construing the Board’s power to ef- 
fect changes in the public interest under Section 401(g), 
this Court stated in the Alaska Airlines case that it 
“geems clear that the requirements of public interest are 
dominant in the statutory plan for modification or amend- 
ment of air certificates” 285 F. 2d at 674. 

If the public interest was not the dominant factor, the 
Board could never amend a certificate by deleting points 
or routes from a route authorization. For, every such 
deletion causes a loss of financial investment and dis- 
rupts the carrier’s security of route. And the loss of 
financial investment from the deletion of points from a 
route could be far greater or more significant to the car- 
rier than are involved here, depending upon the size of 
the points or their importance to the carrier’s operations. 

On the other hand, the Board’s interpretation of the 
Act effectuates the dominant Congressional purpose that 
the Board shall have power to amend route systems where 
required by the public convenience and necessity. It pro- 
tects and preserves the carrier’s basic investment in its 
routes because the amendments made by the Board are to 
be measured by reference to their pone impact on 

er, the Board can- 


the carrier’s overall operations. Fu 
not, by the exercise of its powers, destroy the basic nature 
of the carrier’s operations. 
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CONCLUSION 


For the above reasons, and the reasons stated in our 
main brief, we respectfully submit that the judgment 
of the district court should be reversed. 


JOHN W. DOUGLAS 
Acting Assistant Attorney General. 


Davip C. ACHESON, 
United States Attorney. 


ALAN S. ROSENTHAL, 
Epwakp A. GROOBERT, 
Attorneys. 


Of Counsel: 


JoHN H. WANNER, 
General Counsel, 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PAN AMERICAN WORLD AIRWAYS, INC., 


Plaintiff, 
v. 


Civil Action No. 1236-62 


ALAN S. BOYD, ROBERT T. MURPHY, 


G. JOSEPH MINEETI, as individuals and 
as members of the Civil Aeronautics 
Board, Washington, D. C., 


Date_ 
1962 
April 16 
June 15 


) 

) 

) 

) 

WHITNEY GILLILLAND, CHAN GURNEY, ) 
) 

) 

) 

) 

) 


Defendants. 


RELEVANT DOCKET ENTRIES 
Proceedings 


Complaint, Appearance. Appendix A. 


Motion of Alaska Airlines, Inc. to Intervene as A Defendant; 
P & A's In Support; Notice of Motion; Motion to Dismiss and 
P & A's In Support Thereof as Exhibit to Motion to Intervene; 
Appearance. 


Motion of Defendants’ to Dismiss; P&A's In Support; Exhibit 
1; Appendix 1 & 2; Appearance. 


P&A's of Plaintiff in Opposition to Motion of Alaska Airlines, 
Inc. to Intervene. 


P&A's of Plaintiff in Opposition to Motions to Dismiss. 


Plaintiff's Cross-Motion for Summary Judgment; P&A’s in 
Support. 


Memorandum of Alaska Airlines, Inc. in Opposition to Plain- 
tiff's Motion for Summary Judgment and in Support of Defend- 
ants’ Motion for Summary Judgment Filed as Exhibit to Mo- 
tion to Intervene. 


P&A's of Defendants' in Support of Motion for Summary Judg- 
ment; Statement of Material Fact; Affidavits in Support; Ex- 
hibits A-J and A-C. 
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Proceedings 


Order Granting Motion of Alaska Airlines, Inc. for Leave to 
Intervene. 


Motion of Alaska Airlines, Inc. to Dismiss; P&A's In Support. 


P&A’'s of Alaska Airlines, Inc. in Opposition to Plaintiff's Mo- 
tion for Summary Judgment And in Support of Defendants’ Mo- 
tion for Summary Judgment. 


Motions to Dismiss (treated as Motions for Summary Judgment) 
and Cross-Motion of Plaintiff for Summary Judgment Argued 
and Submitted. 


Memorandum Opinion Denying Defendants‘ Motion for Sum- 
mary Judgment and Granting Plaintiff's Motion for Summary 
Judgment and Granting Injunction Against Defendants. 


Order Denying Defendants' Motion to Dismiss and for Summary 
Judgment, Granting Plaintiff's Motion for Summary Judgment, 
and Permanently Enjoining Defendants. 


Transcript of Proceedings of July 5, 1962. 


Notice of Appeal By Alaska Airlines, Inc., Defendant-Inter- 
venor. 


Notice of Appeal By Defendants. 


Order Extending Time for Filing Record on Appeal to and In- 
cluding December 13, 1962. 


Record on Appeal Delivered to USCA. 


[Filed April 16, 1962] 


COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF 


Pan American World Airways, Inc. brings this action against the 
defendants above named, showing the following: 


Jurisdiction and Venue 
1. This is an action for declaratory judgment under § 2201, Title 
28, U.S.C., and for injunctive relief, in an actual controversy involving 
the authority of the Civil Aeronautics Board under the Federal Aviation 
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Act of 1958, § 101 et seq., § 1301, Title 49, U.S.C. This Court has juris- 
diction and venue is proper, by reason of Sections 1331, 1332, 1337 and 
1391(b) of Title 28, U.S.C., and Section 10 of the Administrative Procedure 
Act (60 Stat. 243, § 1009, Title 5, U.S.C.). The matter in controversy ex- 
ceeds the amount of $10,000. | 
Parties 

2. Plaintiff, Pan American World Airways, Inc., is a corporation 
organized and existing under the laws of New York with its principal offi- 
ces at 135 East 42nd Street, New York, New York. Plaintiff holds, owns 
and operates certificates of public convenience and necessity issued by the 


Civil Aeronautics Board and the President authorizing it to engage in the 


transportation by air of persons, property and mail between various ter- 
minals in the United States and points outside thereof. These incide a 
separate and independent certificate granting permanent authority to trans- 
port persons, property and mail between the terminal point Seattle-Tacoma, 
Washington, the intermediate points Ketchikan and Juneau, Alaska, White- 
horse, Yukon Territory, Canada, and the terminal point Fairbanks, Alaska, 
designated as route FAM-20. 

3. The defendants are the duly appointed and acting members of 
the Civil Aeronautics Board. The official residence of each of them is in 
the District of Columbia. } 


Matter in Controversy 

4. By Order No. E-18120, dated March 19, 1962, the defendants 
purported to institute an investigation in Docket No. 13463 "into the pat- 
tern of service between the States and Alaska."" A copy of the order and 
supporting study are attached hereto as Appendix A. In the order insti- 
tuting the investigation the Board finds that service between the Mainland 
of the United States and Alaska is now supplied by four air carriers, viz. 
Alaska Airlines, Inc., Northwest Airlines, Inc., Pacific Northern Arlines, 
Inc. and Pan American World Airways, Inc. It concludes that the present 
service is uneconomic and that competition. should be reduced by adopting 
a route structure of either two carriers or three carriers depending only 
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on Alaska and Pacific Northern accepting the Board's renewed invitation 
to merge into one carrier. Under either alternative Northwest would re- 
tain continuing authority and only plaintiff's Mainland- Alaska authority 
would be “terminated”. The Board further finds that the “economic po- 
tential” of the remaining carriers "would be greatly enhanced by the ter- 
mination of Pan American's Alaskan service.” 

5. The ordering paragraph of the Board's order states that the in- 
vestigation "is instituted to determine whether the public convenience and 
necessity require, and the Board should order, the alteration, amendment, 


modification, suspension, termination, or renewal, 1 in whole or in part, 


of the certificates of * * * Pan American World Airways, Inc., for Alaskan 
route FAM-20." However, the full text of the order plus the study attached 
thereto project the clear intention of the Board to "terminate" the Main- 
land-Alaskan authority of plaintiff. Although the order of the Board speaks 
of “suspension” of Pan American's authority at Fairbanks "until 60 days 
after the Board's decision in the Reopened Transpacific Route Case", it is 
plain that this suspension is not connected with future service between 
Seattle-Tacoma and Fairbanks by Pan American, since Pan American's 
authority to serve Seattle-Tacoma would be among those rights "termi- 
nated". The avowed purpose of the proposed anomalous suspension of 
Fairbanks as a disconnected and unattached point on a "terminated" route 
is to preserve this point as a possible stop on a possible new route from 
the East Coast of the United States to the Orient. Thus, the Board says: 
‘Pan American’s primary interest in Alaska may be for a stepping 
stone to the Orient from the east coast of the United States. For 
that reason we would only suspend Pan American at Fairbanks un- 
til 60 days after the Board's decision in the Reopened Transpacific 
Route Case.'2 


BY Since plaintiff's authority has been permanent from the time its prede- 
cessor's certificates were first issued and the temporary certificates pre- 
viously held by the other carriers involved in the Board proceedings have 
become permanent, there can not properly be an issue of renewal (or "ter- 
mination" as the converse of renewal) in the Board proceedings. 


2/ Appendix A hereto, Study, p. 15; Emphasis added. 
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There is no doubt that the Board proposes to bring an end to further opera- 
tion of Route FAM-20 by plaintiff. It proposes to do this on the basis of 
public convenience and necessity. 

6. The gross inequity of the Board's proposal to confiscate plain- 
tiff's route FAM-20, aside from its unlawfulness, arises out of the pri- 
mary position plaintiff has always held in regard to this West Coast-Alas- 
kan air market. Pan American has played a key role in the Alaska avia- 
tion picture for the past 30 years. In 1932 Pan American acquired two 
local companies, Alaskan Airways, Inc. and Pacific International Airways 
of Alaska, Inc., which had been operating in Alaska since 1929. Pan Amer- 
ican inaugurated scheduled air service between Fairbanks, Whitehorse and 
Juneau in April, 1935. On January 8, 1938, it applied to the Secretary of 
Commerce to operate beyond Juneau to Ketchikan and Seattle and these 
operations were commenced in August, 1938. The rights which the Board 
proposes to "terminate" thus antedate the Civil Aeronautics Act under 
which the Board was first created. Congress provided in that ‘Act for the 
recognition of prior rights. Pursuant to this mandate the Civil Aeronautics 
Board, on May 29, 1940, granted Pan American a "grandfather" certificate 
between Fairbanks, Whitehorse and Paneaue/ That same day it also grant- 
ed Pan American new route rights between Juneau, Ketchikan and Seattle 4/ 
Both certificates were permanent and were subsequently consolidated into 
a single certificate./ Pan American has served the Seattle, Ketchikan, 
Juneau, Whitehorse, Fairbanks route in its entirety without interruption 
for nearly 22 years. Service has been progressively improved. Starting 
with the small Lockheed Electras in 1935, Pan American has upgraded to 
DC-3s, DC-4s, DC-6Bs, B-377s and now operates most services with jets. 
Pan American has consistently introduced new equipment months ahead of 
its competitors. The statistics attached to the Board's Order show that 


2’ pacific-Alaska Airways, 1 CAA 690 (1940). 
4/ pacific-Alaska Airways, 1 CAA 683 (1940). 


3/ Northwest Airlines, 7 CAB 209 (1946). 
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Pan American has always carried 50% or more of the traffic to which it 
has had access, that it has never been outcarried in the Fairbanks market 
and that it has been the dominant carrier to Ketchikan and Juneau except 
in only two years. These same statistics refute the Board's claim that 
Pan American's interest in Alaska has declined. In 1960 and fiscal 1961 
Pan American provided Alaska with more service than at any time past, 

- and it did so without subsidy. 

7. In contrast, the carriers to which the Board proposes to trans- 
fer plaintiff's rights held only temporary authority until 1957 when their 
certificates were made permanent by special statute (Appendix A, p. 1). 
Alaska Airlines' duplicative Seattle-Fairbanks service was not established 
until 1951. Pacific Northern paralleled Pan American's Seattle-Juneau 
service in 1951 and its Seattle-Ketchikan service in 1955. They were not 
the pioneer developers of the market, they require millions of dollars of 
subsidy annually to sustain their operations and their contribution to Main- 
land Alaska air service does not begin to compare with plaintiff's. 

8. The existence of an actual controversy regarding the Board's 
jurisdiction is beyond dispute. The Board's investigation order is pre- 
mised on an alleged power to “terminate” plaintiff's certificate for Main- 
land-Alaska service over route FAM-20. The Federal Aviation Act of 
1958 does not give the Board any authority to terminate permanent cer- 
tificates and does not even employ the word “terminate” in prescribing 
limited powers to alter certificates under certain conditions. The altera- 
tion and modification of certificate authority in Alaska Airlines v. Civil 
Aeronautics Board, 285 F. 2d 672 (D.C. Cir., 1960), was far short of the 
termination proposed in the case at bar and the Board's reliance 6/ on that 
decision is entirely misguided. 

9. Section 401(g) of the Act ( 1371(g), Title 49, U.S.C.), formerly 
Section 401(h) thereof, provides that the Board may after notice and hear- 


ing: 


8/ See Appendix A hereto, Study, p. 15, fr. 7. 


7 


"alter, amend, modify, or suspend any such certificate, in whole or 
in part, if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for intentional 
failure to comply with any provision of this title or any order, rule, 
or regulation issued hereunder or any term, condition, or limita- 
tion of such certificate . 

There is no allegation by the Board that plaintiff's certificate authority 
for Alaska is to be revoked for "intentional failure to comply” with re- 
quirements of law. Revocation is proposed on wholly economic grounds. 
In United Airlines v. Civil Aeronautics Board, 198 F.2d 100, 106, 108 
(C.C.A. 7, 1952), the Court held that: 

"The terms ‘alter,’ ‘amend,’ and 'modify’ do connote some limita- 
tion. In the larger aspect any changes ordered under the Board's 
authority to alter, amend, and modify must be partial and not total. 
Further, the Board cannot be permitted to do piece-meal or step- 
by-step that which it has not power to accomplish in one proceed- 


"We agree that the power of the Board to ‘suspend’ does not 
include the power to 'revoke.' Had Congress intended to grant the 
power to revoke, other than as set forth in Section 401(h) for the 
violation of orders and regulations, it would have said so exactly 
as it did in Section 402(a) in referring to foreign air cperie: per- 
mits. ..." 
The Board's er in this case to "terminate" is the same as revoca- 
tion of plaintiff's Mainland- Alaska certification and it is totally outside 
the powers of the Board, is contrary to the Federal Aviation Act and is 
unlawful. 
The Remedy 

10. The "termination" or revocation of plaintiff's Alaska author- 
ity if not prevented by this Court, would cause plaintiff great|/and irrep- 
arable loss and damage for which there is no adequate remedy at law. 
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(a) The certificate held by plaintiff is for foreign air trans- 
portation. Under Section 801 of the Act (§ 1461, Title 49, U.S.C.) "the is- 
suance, denial, transfer, amendment, cancellation, suspension, or revoca- 
tion of’ such a certificate "shall be subject to the approval of the Presi- 
dent." Whether judicial review is available at the conclusion of proceed- 
ings subject to Presidential approval, even for procedural irregularities 
in the proceedings, is open to serious doubt. United States Overseas Air- 
lines, Inc. v. Civil Aeronautics Board, 222 F.2d 303 (C.C.A. D.C., 1955); 
Chicago & Southern Air Lines v. Waterman S.S. Corp., 333 U.S. 103 (1948). 
As a consequence, the Civil Aeronautics Board's unlawful assumption of 
jurisdiction in this case might never be contestable in Court if it is not con- 
sidered by this Court at this time. The plaintiff could be left without any 
judicial remedy in the absence of a declaratory order and injunctive relief. 

(b) The original cost of plaintiff's ground facilities in Seattle 
and Alaska exceed $1,675,000. The value of flight equipment used in plain- 
tiff's Alaska service exceeds $3,550,000. Much of this investment and the 
value of the certificate (reflecting unrecouped development and capital costs 
and good will) would be lost by "termination" of plaintiff's authority for 
route FAM-20. 

(c) The Board itself shows that plaintiff's revenues from oper- 
ations over route FAM-20 amounted to over $5,000,000 in fiscal 1961 (Ap- 
pendix A hereto, Study, Appendix 6(c)) and these would be destroyed for 
plaintiff and made available to the remaining carriers by revocation of the 
certificate. 

(d) The cost to plaintiff of participating in the proceedings be- 
fore the Board is estimated as between $75,000 and $100,000. This sum 
would be lost if the certificate were terminated and, as previously noted, 


whether there could be judicial review of the proceedings at the conclusion 
thereof is doubtful at best. 

(e) Hundreds of plaintiff's trained and experienced employees, 
including one hundred twenty-two in Alaska and a minimum of sixty-seven 
in Seattle, would be deprived of employment by termination of route FAM- 
20. Labor protective provisions are frequently utilized by the Board to 
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protect employees in cases of regular route transfers. However, in this 
case the Board proposes to effect the same result as a transfer of plain- 
tiff's certificate to other carriers under circumstances preventing labor 
protective conditions for employees. | 
(f) For the fiscal year 1961 the plaintiff transported over 

56,000 passengers between Mainland and Alaska points. (See Exhibit A, 
Appendix 4, p. 2). Revocation of plaintiff's authority would thus threaten 
a loss of service for a substantial part of the travelling public, contrary 
to the public interest. 

WHEREFORE, plaintiff prays: | 

(1) That this Court declare that the Civil Aeronautics Board is 
without any statutory authority to "terminate" or revoke plaintiff's cer- 
tificate for Alaska route FAM-20 and that it has unlawfully assumed juris- 
diction for this purpose. 


(2) That an injunction be granted, during the pendency | of this ac- 


tion and permanently, restraining and enjoining the defendants and their 
officers, agents, representatives, and employees and their successors, 
from proceeding with the investigation to determine whether plaintiff's 's 
Alaska route FAM-20 should be “terminated” or revoked and from any 
termination or revocation of such route. 

(3) That such other and further relief be granted as may to the 
Court seem proper. 

PAN AMERICAN WORLD AIRWAYS INC. 


Hubert Schneider By | 
Vice President and General William E. Miller 
Counsel, Pan American World 


Airways, Inc., 135 E. 42d Street —RobertJ.coreer)~tO~«™* 


New York, New York 
1100 Shoreham Building 
J. Howard Hamstra Washington 5, D. C. 


Assistant General Counsel 
Pan American World Airways, Its Attorneys | 
Inc., 135 E. 42d Street 
New York, New York 


Steptoe and Johnson 
1100 Shoreham Building 
Washington 5, D. C. 
Of Counsel 
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APPENDIX A TO COMPLAINT 
Order No. E-18120 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 19th day of March, 1962 
In the matter of the investigation of : 
PACIFIC NORTHWEST-ALASKA AIR SERVICE : Docket 13463 


ORDER INSTITUTING INVESTIGATION 


On January 15, 1958, the Board issued Order E-12113 instituting 
an investigation into the pattern of service between the States!/ and Alaska. 
The Board found such an investigation necessary since the existing air 
service to Alaska, conducted by four carriers,” showed no indication of 
future decreases in the total subsidy requirements for States-Alaska oper- 
ations. Subsequently, on August 14, 1958, the United States Senate adopted 
a Resolution calling for postponement of the investigation pending more 
extensive experience under Public Law 85-155 (August 26, 1957, 71 Stat. 
415), which made permanent the temporary certificates of public conven- 
ience and necessity of the air carriers operating between the United States 
and Alaska, and Public Law 85-508 (July 7, 1958, 72 Stat. 339), which con- 
ferred statehood upon Alaska. On October 17, 1958, the Board, by Order 
E-13078, deferred action on the investigation and on August 31, 1959, by 
Order E-14401, dismissed the investigation. 


1/ ; 
1/ rhe term "States" was used prior to Alaska’s gaining statehood. The 
term "Mainland" is now used to denote the 48 contiguous states. 


2/ Alaska Airlines, Inc. (Alaska Airlines); Northwest Airlines, Inc. 
(Northwest); Pacific Northern Airlines, Inc. (Pacific Northern); and Pan 
American World Airways, Inc. (Pan American). 
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The permanent certification of the States-Alaska carriers and the 
grant of statehood to Alaska did not result in a solution of the problems 
with which we were earlier concerned. The total subsidy paid to Alaska 
Airlines and Pacific Northern for fiscal 1961 amounted to $3.8 million, 
representing no improvement since 1958. The amount attributed to their 
mainland-Alaska service, $2.8 million, was about $.5 million more than it 
was in 1958. Since Pan American went off subsidy in 1957, its operating 
losses in its Alaska Division have ranged from a high of $2.0 million toa 
low of $952,000 in 1960. During fiscal 1961, its losses increased to $1.0 
million. | 

Since 1955, the total on-line O & D passengers to the four key Alas- 
kan markets (Juneau, Ketchikan, Fairbanks, and Anchorage) has grown only 
31 per cent for an average growth of only six per cent a year. | The total 
mainland-Alaska market for the four carriers has gained only 31,000 pas- 
gengers since 1958 -- from 172,000 to 203,000 in 1960. The subsidized 
carriers have gained the larger part of this slight increase in traffic but, 
as indicated by the Pan American losses described above, they have done 
so at the expense of non-subsidized ey/ Moreover, more capacity 
than ever will be available since the four carriers concerned have all ac- 
quired or ordered jet equipment to be operated in the mainland-Alaska 
market. | 
The Board conducted informal individual meetings with the four 
mainland-Alaskan air carriers regarding the subject of this uneconomic 
multiple-carrier service, the last of which was concluded on August 31, 
1961. Though there was agreement among the air carriers at the last 
meeting that there are too many carriers serving Alaska, the effort to 
have such carriers come to a meeting of the minds and produce concrete 


¥ Though Pacific Northern's subsidy rate is due to take a substantial 
drop as of May 1, 1962, (Orders E-17633, E-17671, of Oct. 26, 1961, and 
Nov. 7, 1961, respectively), there still exists an open rate period for Pan 
American (including Alaska) from Oct. 1, 1956, to Dec. 31, 1958, for which 
period Pan American is apparently entitled to subsidy. Order E-18018, 
dated February 13, 1962. 
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voluntary agreements was not successful. The Board, as a result of the 
study attached hereto, has reached tentative conclusions as to the manner 
in which the problem might be solved. 

It will be noted that the study indicates that the establishment of 
the best route structure lies in one of two proposals: a two-carrier sys- 
tem or a three-carrier system. Fundamentally, the two-carrier system 
would call for a merged Alaska Airlines-Pacific Northern carrier having 
unrestricted authority from Seattle to the four key Alaskan markets and 
Northwest serving Seattle-Anchorage, possibly being restricted, however, 
to flights originating or terminating in the Orient. Northwest would retain 
its unrestricted New York/Chicago/Twin Cities-Anchorage authority. Pan 
American's Alaskan air service would be terminated, except at Fairbanks 
which would be suspended until 60 days after the Board's decision in the 
Reopened Transpacific Route Case. Though the route structure described 
in the two-carrier system should result in a subsidy-free operation, and 
would probably be the preferred route structure, it is dependent upon a 
merger between Alaska Airlines and Pacific Northern, which the Board is 
unable to compel. 

Consequently, barring further productive steps leading to merger 
and the ultimate solution set forth in the two-carrier proposal,+ the 
Board has tentatively concluded that the route modifications set forth in 
the three-carrier proposal are required. Under the three-carrier sys- 
tem, the present route structure of Alaska Airlines and Pacific Northern 
would remain the same (with the possible exception of the Seattle-Juneau- 
Ketchikan service noted below), but the economic potential of both carriers 
woald be greatly enhanced by the termination of Pan American's Alaskan 
service (with the same exception noted above in the two-carrier proposal), 
and the possible restriction of Northwest's Seattle-Anchorage service to 


4 Should such an event occur, the Board could issue a supplemental or- 
der delineating the objectives of the investigation along the lines set forth 
in the first proposal. 
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flights originating or terminating in the Orient. Northwest would retain its 
unrestricted New York/Chicago/Twin Cities- Anchorage authority. Portland 
would be eliminated from the certificate of Alaska Airlines and Pacific 
Northern and all of said carriers’ operations would become subject to Part 
207 of the Board's Economic Regulations,” the restriction of off-route 
charter activity. The study indicates that the Seattle-Juneau-Ketchikan 
service would be handled by either Alaska Airlines or Pacific Northern, or 
both, as determined by the investigation. | 

The study should serve as the focal point for the trial of this case 
and we direct that, except for the Seattle-Juneau-Ketchikan service and 
filings for intra-Alaskan segments falling within the scope of this investi- 
gation (i.e. e., those between the four key Alaskan markets: Juneau, Ketchi- 
kan, Fairbanks, and Anchorage) wherein the attached study has not proposed 
a single solution, the presentation of participants in the proceeding, unless 
otherwise ordered by the Board upon good cause shown therefor, be pointed 
to showing why, and in what manner, the conclusions derived from the study 
calling for a three-carrier system should be modified. This approach 
should restrict the hearing to relevant and material facts and minimize 
procedural delay. 

The Board is consolidating in this proceeding as many ot its cur- 
rently docketed filings as will fall within the scope of this case as described 
in the attached study, dismissing, without prejudice, in accordance with sec- 
tion 302.12(d) of the Board's Procedural Regulations, those parts of filings 
falling outside the bounds of this proceeding. Further, though certain ap- 
plications pending on the Board's docket pertain solely to intra- Alaska air 
service, they do fall within the scope of this proceeding and are hereby 
made a part thereof. Appendix 10 of the attached study sets forth those 
dockets being consolidated in this proceeding. 


5 Since the United States-Alaska Service Case, 14 C.A.B. 122, 145 (1951), 
Pacific Northern and Alaska Airlines have remained classified as Alaskan 
air carriers with respect to operations wholly within Alaska and consequent- 
ly have not come under Part 207 as to charter operations they have made as 
Alaskan air carriers. | 
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The Board has seen fit to limit the scope of this proceeding to in- 
clude only that portion of mainland-Alaska air service from Portland- 
Seattle to Alaska. Presently, all mainland to Alaska authority other than 
Northwest's route from the east is limited to Portland-Seattle, and, in 
view of the tenor of this investigation, i.e., to find means to limit rather 
than expand the services, the Board finds it in the public interest to so 
limit this proceeding. Moreover, the Board finds that in view of the tenta- 
tive conclusions pertaining to Pacific Northwest-Alaska service, calling 
for a reduction in the number of carriers conducting such service, no new 
or additional service filings, other than those for intra-Alaskan segments 
falling within the scope of this investigation (i.e., those between the four 
key Alaskan markets: Juneau, Ketchikan, Fairbanks, and Anchorage), will 
be accepted for consolidation with this proceeding. 

Since substantial subsidy funds may be involved and bearing in mind 
that the President expressed concern with the Board's current large sub- 
sidy expenditures and future forecasts in his budget message to Congress 
during January 1961, the Board is interested in a prompt resolution of the 
issues set forth herein and, accordingly, is ordering the matter set for an 
expedited hearing. 

ACCORDINGLY, IT IS ORDERED: 

1. That an investigation be and it hereby is instituted to determine 
whether the public convenience and necessity require, and the Board should 
order, the alteration, amendment, modification, suspension, termination, 
or renewal, in whole or in part, of the certificates of Alaska Airlines, Inc., 
for routes 128 and 138; Northwest Airlines, Inc., for routes 129 and 140; 
Pacific Northern Airlines, Inc., for routes 139 and 142; and Pan American 
World Airways, Inc., for Alaskan route FAM-20; insofar as Pacific North- 
west-Alaska air transportation is concerned, in accordance with the tenta- 
tive conclusions set forth in the attached study; 

2. That no new or additional service filings, other than those for 
intra-Alaska segments falling within the scope of this investigation (i.e., 
those between the four key Alaskan markets: Juneau, Ketchikan, Fairbanks, 
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and Anchorage), will be accepted for consolidation with this proceeding; 

3. That the proceeding instituted herein shall be known as the 
Pacific Northwest-Alaska Air Service Case, Docket 13463, and shall be 
set down for prompt hearing before an Examiner of the Board ‘ a time 
and place to be hereafter determined; 

4. That a copy of this order shall be served upon Alaska Airlines, 
Inc., Northern Consolidated Airlines, Inc. , Northwest Airlines, Inc., Pa- 
cific Northern Airlines, Inc., Pan American World Airways, Inc. , and Wien 
Alaska Airlines, Inc., who are hereby made parties to the proceeding; 

5. That, insofar as they request additional authority between Seat- 
tle and Portland, on the one hand and Anchorage, Fairbanks, Ketchikan 
and Juneau on the other hand, and between the four Alaskan markets, the 
following dockets are consolidated in this proceeding, the remaining por- 
tions thereof being dismissed without prejudice: Dockets 7407, 7411, 7429, 
9347, 9533, 9652, 9763, 9764, 11240, 11678, and 11685; | 

6. That, in view of the fact that Alaska Northern Airlines, Inc., 
no longer in existence, its filing for Mainland-Alaska air service Docket 
10109, is moot and is hereby dismissed; and 

%. That this order be published in the Federal Register. 

By the Civil Aeronautics Board: 


HAROLD R. SANDERSON» 
(SEAL) Secretary 


STUDY OF MAINLAND- ALASKA ROUTE STRUCTURE 
Attachment to Appendix A to Complaint 


A. TENTATIVE CONCLUSIONS 
1. Termination of all Pan American Alaska points, except Fair- 


banks, which would be suspended until 60 days after the Board's decision 
in the Reopened Transpacific Route Case; | 
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2. Amendment of Northwest's certificate by restricting its Seattle- 
Anchorage service to flights originating or terminating at points in the 
Orient; 

3. An investigation of mainland-Juneau-Ketchikan service to de- 
termine whether service is required by one unrestricted carrier, or one 
restricted and one unrestricted carrier, or two restricted carriers; 

4. Eliminate Portland from the certificates of Alaska Airlines and 
Pacific Northern; and 

5. Apply Part 207 restrictions to all of the charter activities of 
Alaska Airlines and Pacific Northern. 


B. PRESENT ROUTE SYSTEM 
Appendix 1 is a map showing the present Pacific Northwest-Alaska 
route system. In sum, it shows unrestricted competitive service to the 
following Alaskan cities: 
Anchorage - Pacific Northern (PNA) and Northwest; 
Fairbanks - Alaska Airlines (ASA) and Pan American; and 
Juneau and Ketchikan - PNA and Pan American 

on SUBSIDY PAYMENTS AND OPERATING LOSSES 

Appendix 2 points out the cost of maintaining multiple carrier com- 
petitive service between the mainland and Alaska. For the fiscal year end- 
ing June 30, 1961, ASA and PNA received a total of $3.8 million in subsidy, 
of which mainland-Alaska accounted for $2.8 million. 

Pan American last received subsidy during fiscal 1957 amounting 
to $332,000. Since then its operating losses have ranged from a high of 
$2.0 in 1957 to a low of $952,000 in 1960. During fiscal 1961, its losses 
increased to $1.0 million, despite its competitive jet advantage over ASA 
and PNA during this period. 


D. SERVICES OFFERED BY THE FOUR CARRIERS 

Appendix 3 shows that in August, 1961, a total of 70 round trips 
weekly were offered by the four carriers, of which 21 were large capacity 
jets. In order to see the substantial increase in seats offered, this should 
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be compared with the peak season schedules of June, 1960, when 65 round 
trips weekly were offered, of which only 4 were jets. At that time, Pan 
American was the only Alaskan carrier providing jet service. : Now both 
Northwest and ASA (as of August 20, 1961) schedule daily jets. 
E. MAINLAND-ALASKA PASSENGER TRAFFIC FOR SELECTED 

POINTS 

The carriers provided us with their actual on-line ar ais 
ka O&D passenger movement statistics for the years 1955 through 1960. 
The details of this information are shown in Appendix 4. Generally, it 
shows that Anchorage is 2-1/2 to 3. times larger than the Fairbanks mar- 
ket, and twice the size of the combined Ketchikan/Juneau market. This 
information indicates that full scale unrestricted competition to Fairbanks, 
Ketchikan and Juneau is not required. | 

1, Fairbanks 

From 1955 through 1960, the Fairbanks market grew only 18 per- 
cent from 31,376 to 37,174 (see Appendix 4). During that time Pan Amer- 
ican's participation declined from 26,868 to 24,691, while ASA's increased 
from 4,508 to 12,483. The uneconomic situation which has existed will 
worsen even further with both Pan American and ASA now offering jet 
service in that market. These carriers agree that a daily service is re- 
quired to perform adequate service. 91,608 passengers would be needed 
to operate twice daily round trip service in 120 seat jets operating at a 55 
percent load factor and 95 percent scheduled performance. It appears, 
therefore, that this segment cannot economically support competitive 
service. | 

2. Ketchikan and Juneau | 

The Seattle-Ketchikan-Juneau segment, where Pan American and 
PNA compete, is larger than the Fairbanks segment and about one-half 
the size of the Anchorage segment. The combined Ketchikan/Juneau mar- 
ket has grown 31 percent during the 1955-1960 period, from 41,663 pas- 
sengers to 54,656. Individually, in 1960 Ketchikan accounted for 32,651 
passengers and Juneau 22,005. In both markets, Pan American's 
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participation has diminished since 1955. In that year it carried 20,923 
Ketchikan passengers and 14,661 Juneau passengers, while in 1960 it car- 
ried only 19,302 and 13,433 respectively. On the other hand, during the 
same period PNA increased its participation in Ketchikan from 6,763 pas- 
sengers x to 18,343, and in Juneau from 5,172 to 8,572. 

It appears that the Ketchikan/ Juneau segment cannot support two 
fully competitive carriers. The market did generate 17,500 more pas- 
sengers in 1960 than the Fairbanks market and may be able to support com- 
petitive service with one or two carriers operating on a restricted basis. 

3. Anchorage 

During the 1955-1960 period, the Anchorage market grew 35 per- 
cent from 79,162 to 107,004. Included in these totals are the passengers 
flowing through Northwest's Twin Cities and New York gateways, which 
the carrier estimates to be 10 percent of its total Anchorage participation. 
The two carriers in this market, Northwest and Pacific Northern, pretty 
much divide the traffic. In 1960, Northwest carried 53,225 passengers 
compared to PNA’s 53,779. It seems questionable whether a Seattle-An- 
chorage route is strong enough today to economically support a daily un- 
restricted competitive service by both carriers with jet equipment, to- 
gether with Northwest's daily jet service to the Orient via Anchorage. The 
seasonality of the Alaskan market also poses a problem for year-round 
daily jet turnaround schedules. 


F. ALASKA TRAFFIC GROWTH, 1956-1961 (FISCAL) 

Appendix 5 summarizes Alaskan traffic growth from 1956 through 
the fiscal year 1961 for three of the four mainland-Alaska carriers. This 
appendix includes the pertinent traffic data for ASA, PNA and Pan Amer- 
ican. Northwest is not included since its Alaskan traffic statistics are not 
reported separately. 


2/ PNA inaugurated service to Ketchikan on October 15, 1955. There- 
fore, we have used the year 1956 for Ketchikan, its first full year of serv- 
ice to that point. 


Study, App. A to Complt. (Cont'd) 


19 


The meagerness of the traffic carried by these three carriers is 
reflected in the passenger load factors. Whereas in 1956 they averaged 
54.3 percent, fiscal 1961 shows a reduction to 49.3. And the available 
seats per aircraft will be increasing still more with ASA’s new jet sched- 
ules which began in August. It seems that service is excessive in relation 
to the available traffic. 

The data contained in Appendix 5 reflect the combined traffic moved 
by three carriers. To see how each of the three carriers fared individually 
during this period, a review of selected information in Appendix 5(a), 5(b), 
and 5(c) shows the following: 

a. Alaska Airlines (Appendix 5(a)) 


(1961 
1956 1959 (fiscal) 


Revenue Passenger Miles (000) 10,597 32,297) 36,468 
Revenue Passenger Load Factor (%) 42.0 39.3; 43.9 
Over-All Revenue Ton Miles (000) 2,158 6,254 17,066 
Over-All Revenue Load Factor (%) 50.3 43.2 50.55 


Although its revenue passenger miles and over-all revenue 
ton miles increased substantially in percentage since 1956, they 
began from a small base. Its passenger and over-all revenue load 
factors in fiscal 1961 were approximately the same as they were 
in 1956. 


b. Pacific Northern (Appendix 5(b)) 
1961 
1956 1959 (fiscal) 


Revenue Passenger Miles (000) 91,788 113,075 123,982 
Revenue Passenger Load Factor (%) 54.8 48.9 50.6 
Over-All Revenue Ton Miles (000) 14,111 16,929 20,301 
Over-All Revenue Load Factor (%) 63.4 59.5 66.1 


This carrier is the only one of the three showing a traffic 
growth every year since 1956. From 1956 through fiscal 1961, 
its revenue passenger miles and over-all revenue ton miles in- 
creased 35 and 44 percent, respectively. However, its revenue 
passenger load factor decreased every year until fiscal 1961 when 
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it rose to 50.6 percent, the current high of the three reporting 
Alaskan carriers. The carrier's over-all revenue load factor 


moved up to 66.1, a 4 percent increase over 1956. 


c. Pan American-Alaska Division (Appendix 5(c)) 


1961 

1956 1959 (fiscal) 

Revenue Passenger Miles (000) 77,543 52,067 67,855 
Revenue Passenger Load Factor (%) 59.9 49.7 50.2 
Over-All Revenue Ton Miles (000) 12,450 7,827 9,536 
Over-All Revenue Load Factor (% 52.7 53.3 50.5 


PAA is carrying decidedly less revenue traffic today than it 
did in 1956. It has recouped some of its losses since it introduced 
jets, but a review of Appendix 5(c) shows PAA carried less traffic 
in fiscal 1961 than it did in 1960. 


G. ALASKA TRANSPORT REVENUES AND EXPENSES 

Appendix 6, 6(a), 6(b), and 6(c) detail the financial results of ASA, 
PNA and Pan American during the same 1956-1961 (fiscal) period. Ap- 
pendix 2 above pointed out the subsidy paid to ASA and PNA. and Pan Amer- 
ican's continuing operating losses since being off subsidy since 1957. Ap- 
pendix 6 emphasizes what little financial growth has taken place since 
1956. For example, in that year the three carriers combined generated 
$11.1 million in passenger revenue and $15.9 million total transport reve- 
nues. Through fiscal 1961, this grew to only $14.7 and $22.4 million, re- 
spectively, for the three carriers. 

PNA’s passenger revenues increased from $5.2 million to $7.8 mil- 
lion during the same period, whereas Pan American and ASA only grew 
from $4.2 million to $4.3, and $1.7 million to $2.6, respectively, Alaska's 
total transport revenues surpassed PAA due to the extent of its charter 
operations. 


H. PROPOSED FUTURE ROUTE STRUCTURE 
From the economic data filed with the Board, together with the in- 
formation adduced from the carrier meetings with the Board and the 
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on-line O&D passenger data for the years 1955 through 1960 (Appendix 4) 
which they furnished, we have arrived at a tentative conclusion as to the 
best route structure. The ideal route structure would be a two-carrier 
system (a merged ASA/PNA and Northwest) with both carriers serving 
Seattle-Anchorage (Northwest possibly restricted), and ASA/PNA a Seat- 
tle- Fairbanks direct service, a Seattle-Juneau-Ketchikan service, plus a 
connecting service from Anchorage to Fairbanks. It may well be that this 
connecting service to Fairbanks should be provided by one of the main- 
land Alaska carriers rather than one of the smaller Alaska carriers. 
Otherwise, it would probably mean a shifting of a loss segment to a sub- 
sidized carrier resulting in further subsidy for that carrier. | 

While such a route structure should result ina subsidy free oper- 
ation, it would also require a voluntary merger between ASA and PNA, as 
well as termination of PAA’s service at Fairbanks, Juneau and Ketchikan. 
Since the Board is without power to compel mergers, we have outlined an 
alternate route structure in Section A above which would be within the 
Board's power to effectuate. These proposals provide the soundest route 
system which the Board, with its statutory limitations, can establish. It 
is this apparent soundness which we believe may provide the incentive for 
the carriers to settle their differences voluntarily, and lead to an even 
more satisfactory route structure than the Board can compel by legal 
process. 

The main effect of our tentative conclusion is to so strengthen the 
economic potential of both ASA and PNA as to substantially reduce or 
eliminate their subsidy requirements. For example, our tentative route 
proposal strengthens ASA's and PNA's economic potential first by ter- 
minating Pan American's mainland- Fairbanks/Ketchikan/ Juneau author- 
ity, and subjecting Northwest's Seattle- Anchorage service to a long-haul 
restriction to prevent turnaround service” Next, Portland would be 


3 Northwest would still retain its unrestricted New York/Chicago/ 
Twin Cities- Anchorage authority. 
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eliminated from the certificates of both ASA and PNA for reasons dis- 
cussed, infra. Finally, we have tentatively concluded that the Ketchikan 
and Juneau markets do not require service by two unrestricted carriers, 
the situation which exists today. We are not certain, however, as to how 
and by whom the markets should be served. Thus, we are instituting an 
investigation to determine whether service is required by (a) one unre- 
stricted carrier; or (b) one restricted and one unrestricted carrier; or 
(c) two restricted carriers.— 

In order to see how this new three-carrier mainland-Alaska route 
system would materially improve the economic future of both ASA and 
PNA, the probable 1960 results under this proposal 3/ were compared 
with actual 1960 results (see Appendices 7 and 8). Whereas ASA carried 
only 12,483 Fairbanks’ passengers during 1960, under this tentative pro- 
posal it probably would have carried 73,611 passengers, 37,174 to Fair- 
banks; 21,767 to Ketchikan and 14,670 to Juneau. This assumes that the 
carrier would have captured a minimum 2/3 share of this market with un- 
restricted authority. PNA also would probably have benefited, even with 
restricted Ketchikan/Juneau authority, due to an increased participation 
in the relatively substantial Anchorage market. Assuming a 2/3 partici- 
pation in the Seattle-gateway-Anchorage market, 6/ and 1/3 in its re- 
stricted Ketchikan/Juneau market, PNA would have captured 86,006 pas- 
sengers under this proposal compared to the 75,700 it actually moved dur- 
ing 1960. Thus, the results of such a tentative proposal would provide 
limited direct service competition to Anchorage and Ketchikan/Juneau, 


4/ ; - 

4/ there is little doubt that ASA’s route would be much more attrac- 
tive for merger purposes with it being the exclusive carrier to Fairbanks 
and also having unrestricted Ketchikan and Juneau authority competing 
with a restricted PNA. 


5/ Including the addition of Ketchikan and Juneau to ASA's route, and 
placing a long-haul restriction on PNA’s Ketchikan and Juneau authority. 


6/ Northwest would still retain its unrestricted authority at its other co- 
terminals and intermediates - New York, Chicago and the Twin Cities. 
Thus, its estimated 10 percent participation in 1960 via those points to 
Anchorage would not be subject to diversion by PNA. 
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the larger mainland-Alaska traffic points, and connecting carrier compe- 
tition at Anchorage to Fairbanks. In addition, under this route structure 
service to Anchorage and Fairbanks would be available from rad Ketch- 
ikan and Juneau. | 
However, as mentioned, supra, due to a need for further evidence 
regarding how Ketchikan and Juneau may be best served in the public in- 
terest, we are investigating this issue. | 


IL. SUBSIDY IMPLICATIONS OF THE PROPOSED ROUTE STRUCTURE 

Operation of the route structure proposed above should be subsidy 
free. First of all, ASA and PNA will obtain additional Fairbanks and An- 
chorage traffic. Further, any increase in service mail pay for either car- 
rier directly affects their need for subsidy. Thus, one factor reducing the 
carriers’ subsidy requirements would be the fact that PAA's entire Alas- 
kan service mail pay, an estimated $337,000 during fiscal 1961, would now 
be available for ASA and PNA, as well as an undetermined amount of North- 
west's Anchorage service mail pay which would be diverted to| PNA. 

Another improvement factor for both carriers results from the sav- 
ings flowing from the elimination of Portland from their certificates. Dur- 
ing August, PNA operated six weekly Portland round trip flights and ASA 
two. For the year 1960, the two carriers respectively eens only 1,295 
and 158 passengers there. 


J. REASONING FOR TENTATIVE CONC LUSIONS 

Our tentative conclusions as to the best mainland- Alaska route pat- 
tern have been summarized above. A discussion of our reasoning in the 
more controversial areas follows: : 


1. Termination of all Pan American Alaska Points, Except 
Fairbanks which is suspended until 60 Days After the 


Board's Decision in the Reopened Transpacific Route Case 
V/. 


Termination of Pan American's Alaska service — is based primarily 


% The Board can terminate this authority under the principle enunciated 
in Alaska Airlines v. C.A.B., 285 F. 2d 672. 
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on the carrier's dwindling interest in this area, together with the fact that 
Alaska should be better served by carriers whose only interest will be to 
serve that area. The route has never been a significant one for Pan Amer- 
ican when compared with its other divisions, or by measuring its negative 
Alaskan growth during the 1955-1960 period. For example, in 1952, its 
Alaska Division accounted for 4 percent of its system revenues, and today 
it represents just over 1 percent. In the years since 1955 it experienced 
no growth whatsoever in the mainland-Alaska market. In fact, it averaged 
a loss of 1,000 passengers a year. Whereas Pan American captured 63,197 
passengers in 1955, it moved only 58,029 in 1960. In every competitive 
market - Fairbanks, Ketchikan and Juneau - Pan American has shown a 
negative growth since 1955. The question is raised as to whether this car- 
rier's interest in Alaska declined substantially once it went off subsidy. 
Pan American last received subsidy on this route during fiscal 1957 
($332,000) when it carried 60,183 passengers. The following year its par- 
ticipation dropped to 37,541. Pan American's primary interest in Alaska 
may be for a stepping stone to the Orient from the east coast of the United 
States. For that reason we would only suspend Pan American at Fairbanks 
until 60 days after the Board's decision in the Reopened Transpacific Route 
Case. 


2. Restricting Northwest's Seattle-Anchorage Service to 
Flights Originating or Terminating in the Orient 
It is questionable whether the Seattle- Anchorage route is strong 


enough today to economically support daily unrestricted competitive serv- 
ice by both Northwest and PNA with jet equipment. Since this market 
generated 101,681 passengers in 1960, ® it is obvious that by restricting 
Northwest's Seattle-Anchorage service to flights originating or terminat- 
ing at points in the Orient that PNA’s economic position would be sub- 
stantially improved, probably insuring a subsidy -free status. Northwest 


/ tn PIE 
8 The New York and Twin Cities gateways moved another 5,323 pas- 
sengers to Anchorage (see Appendix 4). 
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would still be in a position to provide Anchorage with daily jet service 
(as it does now) as support for its Orient route.” : 

It may well be that the public interest would be better served un- 
der this arrangement. Not only would PNA’s dependence on the public's 
funds probably be eliminated, but Northwest would continue to provide the 
competitive spur required on this segment with its daily jets to Alaska 
which help support its Orient run. 

Alaska may well be better served by carriers whose sole interest 
is serving that area.10/ With the status quo it would be difficult for ei- 
ther ASA or PNA to compete effectively with such large carriers as Pan 
American and Northwest, if they chose to concentrate on the market. PNA 
seems to have fared as well as it has with Northwest on this sector only 
because of Northwest's primary interest in serving its Orient operations. 
For example, while NWA has operated daily through flights to the Orient 
for some time with jets, it only recently began turnaround thrice-weekly 
jet service at Anchorage (see footenote 9 supra). It appears, therefore, 
that a long-haul restriction on Northwest's operation would not substantial- 
ly affect the success of its Orient service. It would still be in a position 
to provide daily service to the Orient, via Alaska, from Seattle, together 
with turnaround service to Anchorage through its unrestricted New York, 
Chicago and Twin Cities authority. 


3. Elimination of Portland from the Certificates of ASA and PNA 

On the basis of traffic, revenue and subsidy need data presently 
available to the Board, we have tentatively concluded that the Portland- 
Seattle operations of both ASA and PNA are excessively costly in relation 


x) Northwest's historic scheduling rotation has called for thrice-daily 
service in the summer, and twice-daily in the winter. Only the through 
flights to the Orient offered jet equipment until late last September. In De- 
cember, Northwest offered a thrice-weekly Chicago-Seattle- Anchorage 
round trip. 

10/ In order to assure that ASA and PNA concentrate on the route oper- 
ation we propose that the restriction of Part 207 of the Board’s Economic 
Regulations be applied to all the charter activities of ASA and PNA. 
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to the traffic carried. For example, in March and September 1269, ENA 
carried 157 O&D passengers between Portland and Anchorage, while ASA 
carried 44 between Portland and Fairbanks. 11/ For the same months in 
1959, these carriers moved only 88 and 57 O&D passengers respectively. 
Connecting passengers at Portland for Anchorage and Fairbanks has also 
been meager. During March and September 1959 only 13 passengers con- 
nected there from other U. S. cities for Anchorage and 9 for Fairbanks. 

Other data filed with the Board supports our tentative conclusion. 
The following table summarizes ASA's and PNA’s average number of pas- 
sengers per Portland'departure, plus the total tons of freight originating 
at that point during the calendar years 1959 and 1960 and the year ended 
September 30, 1961: 

PNA 
Avrg.- 
Enp. Per Cargo 


195 539 2.8 165.0 
233 2,295 5.6 165.6 
242 1,746 7.2 188.0 


During August, 1961, ASA operated two round trips weekly between 
Portland and Seattle which went on to Fairbanks, while PNA operated six 
round trips weekly between Portland and Seattle which then proceeded to 
Anchorage. From the evidence enumerated supra, it appears that the 
operation of the Portland-Seattle leg of these two carriers is requiring 
considerable subsidy. Since there is ample nonstop service provided be- 
tween Portland and Seattle by United, Western and Northwest, we do not 
believe that any Portland passengers will be unreasonably inconvenienced. 


SSS , 
= For the months of March and September 1955-1960, Portland gen- 
erated the following O&D passengers to these selected Alaskan cities - 
Anchorage, Annette, Cordova, Fairbanks, Juneau, Ketchikan, Kodiak and 
Nome: 1955-1,292; 1956-1,338; 1957-1,395; 1958-1,288; 1959-1,099; and 
1960-986. 
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MAINLAND-ALASKA 


SUBSIDY PAYMENTS 
FISCAL YEARS 1957-1961 


(000) 


PAA-Alaska 

Service 

Alaska Airlines Mail Pay 
1957 230 
1958 181 
1959 169 
1960 209 
1961 337 


Pacific Northern 


1957 
1958 
1959 
1960 
1961 


Alaska and PNA 


Alaska a0¢-—— 
1957 
1958 
1959 
1960 
1961 


ee 


Source: Carrier Payments Section, B-29 
C.A.B. Reports of Air Carrier Financial Statistics. 
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APPENDIX 3 
Page 1 of 2 


NUMBER OF PASSENGER SCHEDULES 
MAINLAND-ALASKA 


1957 - 1961 


Number of Round Trips Weekly 


Carrier Sept.'57  Sept.'59 June’60 April '61 Aug. '61 


7-1/2( 7 jet?’ 
| 


Alaska 1 7 7 7 
Pan American 20 15 44 jet) 11 (4 jet) 15-1/2( 7 jet) 
26 


Pacific Northern 26 20 23 
Northwest _14 23-1/2 _23 _13 (8 jet) _21 ( 7 jet) 


Total . 69-1/2 65 (4 jet) 54 (12 jet) 70 (21 jet) 


——_—_———————_— 


i/ Jet schedules are effective August 20, 1961. 
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MAINLAND-ALASKA PASSENGER SCHEDULES 
AUGUST 1961 


Weekly Trips 
Alaska North South Via Equipment 


/ 
SEA?“ Fairbanks DC-6C 


7 
SEA-Anchorage 6 DC-6C 


Eff. Aug. 20 
sEA2/ Fairbanks 7 CV-880 Jet (7) 


a DC-6(1) 
SEA-Anchorage 7 CV-880 Jet 


Northwest 


MPS-Anchorage DC-6B 


sEA2/ anchorage DC-6(25); 


DC-8(13) 
NY-Anchorage (2) Nonstop 
(6) CHI, SEA DC-8 


Pacific Northern 
SEA-Anchorage!/ = Constellation®’ 
SEA-Kodiak - 
SEA-Juneau (1) Nonstop 
KTN 
SEA- Yakutat KTN, JNU 
SEA-Cordova (5) KTN, JNU 
(4) KTN, JNU, YAK 
(1) INU 


Pan American 


SEA-Fairbanks®/ 2 
SEA-Ketchikan = 
SEA-Juneau KTN 
SEA-Whitehorse KTN, JNU 


1/ ‘ight originates and terminates twice weekly at PDX. 
2/ Twice weekly DC-6 connections from and to PDX. 
3/ Six Northbound jet trips weekly originate in New York. 


4/ Twelve of the 26 weekly trips originate and terminate at PDX; in addition 
PNA operates 11 multi-stop and one one-stop ANC flights. 


5/ All PNA passenger flights use Constellation equipment. 
&/ PAA also operates 4 weekly multi-stop flights to Fairbanks using DC-6's 
SOURCE: Carrier Schedules. 
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3-CARRIER SUMMARY!’ 
ALASKA TRAFFIC & PERCENT CHANGES 


1956-1961 (FISCAL) 


3-Carrier Total 3-Carrier Total |3-Carrier Total 
e 
Scheduled Service 1956 Indexe/ 


Total Rev. Psgr. Mi. (000) 179,928 178,625 
Tot. Avail. Seat Mi. (000) 331,179 375,655 
Tot. Rev. Psgr. Load Factor(%) 2 J 47.6 
Rev. Psgr. Orign. (000) 197 
Rev. Psgr. Ton Mi. (000) 20,632 18,758 
Freight Ton Mi. (000) 8,122 | 6,854 
Over-All Rev. Ton Mi. (000) 31,179 28,241 
Over-All Rev.Aircraft Mi.(000) 8,408 7,694 
Rev. Psgrs. Per Aircraft . 23.4 | 23.2 
Avail. Seats Per Aircraft “ 46.6 | 48.8 


3-Carrier Total 3-Carrier Total 3-Carrier Total 


Scheduled Service 1959 Index2/ 1960 Index2/ 1961 Index?/ 


(Fiscal) 
Tot. Rev. Psgr. Mi. (000) 197,439 215,311 120 228,305 
Tot. Avail. Seat Mi. (000) 418,110 451,483 136 463,358 
Tot. Rev. Psgr. Load Factor(%) 47.2 49.9 92 =«§=6.: 49.3 
Rev. Psgr. Origin. (000) 217 235 104 +|(_ 248 
Rev. Psgr. Ton Mi. (000) 21,086 22,795 120 24,125 
Freight Ton Mi. (000) 7,034 8,344 107 | 9,050 
Over-All Rev.Ton Mi.(000) 31,010 34,499 120 36,903 
Over-All Rev.Aircraft Mi.(000) 8,172 8,193 108 8,123 
Rev. Psgrs. Per Aircraft 24.2 264 111 28.1 
Avail. Seats Per Aircraft 51.2 55.1 126 | 57 


y Includes traffic statistics of Alaska Airlines, PNA and PAA. Northwest is not 
included since its Alaskan traffic statistics are not reported separately. 


2/ Base Year 1956-100. 


SOURCE: Appendix 5(A), 5(B) and 5(C). 
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ALASKA AIRLINES 
REVENUE TRAFFIC & PERCENT CHANGES 
1956-1961 (FISCAL) 


Scheduled Service 


Tot. Rev. Psgr. Mi. (000) 

Tot. Avail. Seat Mi. (000) 

Tot. Rev. Psgr. Load Factor (%) 
Rev. Psgr. Orig. (000) 

Psgr. Rev. Ton Mi. (000) 
Freight Ton Mi. (000) 
Gver-All Rev. Ton Mi. (000) 
Over-All Rev. Load Factor (%) 
Cver-All Rev. Aircraft Mi-(000) 
Rev. Psgrs. Per Aircraft 
Avail. Seats Per Aircraft 


Scheduled Service 


Tot. Rev. Psgr. Mi. (000) 

Tot. Avail. Seat Mi. (000) 

Tot. Rev. Psgr. Load Factor (%) 
Rev. Psgr. Orig. (000) 

Psgr. Rev. Ton Mi. (000) 
Freight Ton Mi. (000) 
Over-All Rev. Ton Mi. (000) 
Over-All Rev. Load Factor (%) 
Over-All Rev. Aircraft Mi.(000) 
Rev. Psgrs. Per Aircraft 
Avail. Seats Per Aircraft 


i 


1/ Base Year 1956-100. 


1961 Index 


(Fiscal) 


36,468 
83,105 
43.9 
57 
3,852 
2,266 
7,066 
50.5 
2,008 
18.1 
41.4 


SOURCE: Form 41's and C.A.B. Reports of Air Carrier Traffic Statistics. 
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PACIFIC NORTHERN 
REVENUE TRAFFIC AND PERCENT CHANGES 


1956-1961 (FISCAL) 


Scheduled Service 1956 Index!’ 1957 ey 1958 Index?/ 

Tot. Rev. Psgr. Mi. (000) 91,788 100 105.035 105,037 114 

Tot. Avail. Seat Mi. (000) 167,389 100 198,931 208,855 125 

Tot. Rev. Psgr. Load Factor (%) 54.8 100 52.8 / 50.3 

Rev. Psgr. Orig. (000) 115 100 106 / 112 

Psgr. Rev. Ton Miles (000) 9,812 100 11,243 '11,244 

Freight Ton Miles (000) 3,297 100 2,970 | 3,184 

Over-All Rev. Ton Mi. (000) 14,111 100 15,470 | 15,863 

Over-All Rev. Load Factor(%) 63.4 100 60.9 60.6 

Over-All Rev. Aircraft Mi.(000) 3,769 100 3,910 | 4,064 

Rev. Psgrs. Per Aircraft 24.4 100 31.0 | 31.0 

Avail. Seats Per Aircraft 44.4 100 50.9 | 51.4 

Scheduled Service 1959 1960 1961 
(Fiscal) 

Tot. Rev. Psgr. Mi. (000) 113,075 115,614 123,982 

Tot. Avail. Seat Mi. (000) 231,158 239,688 245,168 

Tot. Rev. Psgr. Load Factor (%) 48.9 48.2 | 50.6 

Rev. Psgr. Orig. (000) 119 119 | 127 

Psgr. Rev. Ton Miles (000) 12,117 12,385 | 13,291 

Freight Ton Miles (000) 3,220 3,988 | 4,789 

Over-All Rev. Ton Mi. (000) 16,929 18,219 ' 20,301 

Over-Ail Rev.Load Factor (%) 59.5 ; | 66.1 

Over-All Rev. Aircraft Mi.(000) 4,290 | 4,539 

Rev. Psgrs. Per Aircraft 26.3 - : 27.3 

Avail. Seats Per Aircraft 53.9 . | 54.4 


1/ Base Year 1956-100. 


SOURCE: Form 41's and C.A.B. Reports of Air Carrier Traffic Statistics. 
| 
| 
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PAN AMERICAN-ALASKA DIVISION 
REVENUE TRAFFIC AND PERCENT CHANGES 
1956-1961 (FISCAL) 


Scheduled Service Index!’ 
Tot. Rev. Psgr. Mi. (000) 

Tot. Avail. Seat Mi. (000) 87,151 
Tot. Rev. Psgr. Load Factor (%) : - 53.9 
Rev. Psgr. Orig. (000) 

Psgr. Rev. Ton Miles (000) 

Freight Ton Mi. (000) 

Cver-All Rev. Ton Mi. (000) 10,697 

Over-All Rev.Load Factor (%) “ 51.9 

Cver-All Rev-Aircraft Mi.(000) 2,196 

Rev. Psgrs. Per Aircraft : 39.9 

Avail. Seats Per Aircraft 4 68.8 


1958 


Scheduled Service 


Tot. Rev. Psgr. Mi. (000) 

Tot. Avail. Seat Mi. (000) 135,085 
Tot. Rev. Psgr. Load Factor (%) - F 50.2 
Rev. Psgr-. Orig. (000) 64 
Psgr. Rev. Ton Mi. (000) 6,982 
Freight Ton Mi. (000) 1,995 
Over-All Rev. Ton Mi. (000) 9,536 
Over-All Rev-Load Factor (%) 2 ~ 50.5 
Over-All Rev-Aircraft Mi.(000) 1,576 
Rev. Psgrs. Per Aircraft - F 43.1 
Avail. Seats Per Aircraft ~ ‘ 85.7 


nt 


y Base Year 1956-100. 


SOURCE: Form 41's and C.A.B. Reports of Air Carrier Traffic Statistics. 
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3-CARRIER SUMMARY 
ALASKA FINANCIAL DATA & PERCENT CHANGES 


1956-1961 (FISCAL) 


3-Carrier Total 3-Carrier Total 3-Carrier Total 
Operating Revenues 1956 Index!’ 1957 Index!/ 1958 Index!/ 


Tot. Psgr. Rev. 11,125 100 11,499 103 
Freight 2,610 100 2,172 83 
U. S. Mail 1,310 100 1,441 109 
Tot. Transp. Rev. 15,899 100 16,520 104 
Fed. Subsidy 5,274 100 4,358 80 
Tot. Oper. Rev. 22,675 100 20,708 91 


Operating Expenses 
Tot. - Direct 10,998 11,124 


Tot. - Ground & Indirect 11,150 11,150 
Over-All Oper. Expenses 22,148 22,274 


3-Carrier Total 3-Carrier Total 3-Carrier Total 


Operating Revenues 1959 Index!’ 1960 _Index?/ 1961 _Index?/ 
(Fiscal) 
Tot. Psgr. Rev. 12,922 116 14,151 14,743 
Freight 1,890 72 2,268 2,559 
U. S. Mail 1,668 126 1,803 2,059 
Tot. Transp. Rev. 18,998 120 21,394 22,458 
Fed. Subsidy 3,675 74 3,973 8,802 
Tot. Oper. Rev. 23,144 101 25,838 26,850 


Operating Expenses 

Tot. - Direct 12,438 12,619 14,327 
Tot. - Ground & Indirect 12,003 12,882 11,660 
Over-All Oper. Expenses 24,441 25,501 25,987 


1/ Base Year 1956 = 100. 


SOURCE: Appendix 6(A), 6(B) and 6(C). 


Federal Subsidy payments reflect adjusted mail pay figures from Corien Pay- 
ments Section, B-29. 
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PACIFIC NORTHERN 
FINANCIAL STATISTICS & PERCENT CHANGES 
1956-1961 (FISCAL) 


Operating Revenues 1956 index!/ 
Tot. Psgr. Rev- 
Freight 
U. S. Mail 
Tot. Transp. Rev- 
Fed. Subsidy 
Tot. Oper. Rev- 10,030 


1/ 


Index— 1958 


rating Expenses 


Tot. - Direct 4,854 
Tot. - Ground & Indirect 4,503 
Over-All Oper. Expense 9,357 
Oper. Profit or (Loss) 673 


Operating Revenues 1960 


Tot. Psgr. Rev. 7,221 
Freight 1,154 
U. S. Mail 907 
Tot. Transp. Rev- 9,482 
Fed. Subsidy 2,080 
Tot. Oper. Rev. 11,597 


rating Ex es 


Tot. - Direct 5,491 
Tot. - Ground & Indirect 5,470 
Over-All Oper. Expense 10,961 
Oper. Profit or (Loss) 636 


El 


1/ Base Year 1956 = 100. 


SOURCE: Form 41's and C.A.B. Reports of Air Carrier Financial Statistics. 


Federal Subsidy payments reflect adjusted mail pay figures from Carrier Pay- 
ments Section, B-29. 
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PAN AMERICAN (ALASKA DIV.) 
FINANCIAL STATISTICS & PERCENT CHANGES 


| 
1956-1961 (FISCAL) | 
i 


Operating Revenues 


Tot. Psgr. Rev. 
Freight 
U. S. Mail 
Tot. Transp. Rev. 
Fed. Subsidy 
Tot. Oper. Rev. 


Operating Expenses 


Tot. - Direct 

Tot. - Ground & Indirect 
Over-All Oper. Expenses 
Oper. Profit or (Loss) 


Operating Revenues 


Tot. Psgr. Rev. 
Freight 
U.S. Mail 
Tot. Transp. Rev. 
Fed. Subsidy 
Tot. Oper. Rev. 


Operating Expenses 

Tot. - Direct 

Tot. - Ground & Indirect 
Over-All Oper. Expenses 
Oper. Profit or (Loss) 


2/ Base Year 1956 = 100. 


SOURCE: Form 41's and C.A.B. Reports of Air Carrier Financial Statistics. 
Federal Subsidy payments reflect adjusted mail pay figures from Carrier Pay- 


ments Section, B-29. 
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SUMMARY 
ON-LINE O&D PASSENGERS 
FAIRBANKS, KETCHIKAN AND JUNEAU 


MAA LN LEN Ne NS ees 


1960 


Carrier 


ee 


NWA PAA ‘Total Passengers 


53,2252/ = 107,004 


24,691 37,174 
19,302 32,651 


13,433 22,005 


12,483 53,225 75,700 57,426 198,834 


V/ Approximately 10 percent of NWA's total originated or terminated at its MSP 
and NY gateways. 


2/ of this total, 14,421 went beyond ANC to Kenai, Homer, Kodiak, Big Mountain, 
Tliamna and King Salmon. 


3/ approximately 15% of ASA’s total originated or terminated beyond FAI. 
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PROBABLE 1960 RESULTS 
UNDER NEW PROPOSED 3-CARRIER ROUTE 
SYSTEM 


Sity __Total__ 
PNA 


1/ 


Ketchikan 10,8842 21,767 '32,651 


| 
Juneau 7,3352/ 14,670 22,005 
Anchorage 67,787 - i 
107,004 


Fairbanks 37,174 37,174 


86,006 73,611 198,834 


V/ Assumes restricted carrier will capture 1/3 of total traffic. 


2/ NWA will still carry the 10 percent of its 1960 total which originated or ter- 
minated at its MSP and NY gateways. 
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Page 1 of 5 
HISTORY OF MAINLAND-ALASKA SERVICE 


The first certificated air transportation between Alaska and the States began 
in 1940 as a result of the permanent extension of the "grandfather" Juneau- Fair- 
banks route of Pan American's predecessor company, Pacific Alaska Airways, to 
Seattle via Ketchikan, thus providing Seattle-Fairbanks through Reerice North- 
west, 2 second carrier, was certificated in 1946, in the Pacific Case, to operate 
(a) between Seattle and Anchorage; and (b) between the coterminal points New York 
and Chicago and Anchorage via the Twin Cities, Edmonton and Whitehorse 2 wp 
the same case, Pacific Northern was certificated to provide service between Juneau 
and Anchorage via several intermediate points which, in connection with Pan Amer- 
ican's existing service between Seattle and Juneau, also made possible an addition- 
al Anchorage-Seattle service through connections at the Juneau junction point. 


The policy consideration which motivated the Board in its action in 1946 in 
the Pacific Case was expressed in the opinion: 3/ 


"In our opinion the combined service of Pan American and Northwest will 
meet the need for service between the United States and Alaska at the pres- 
ent time. It is important that that need should be adequately met for the 
Board is as concerned as other departments of this Government with en- 
couraging the development of this vast and important territory. If these 
present authorizations do not meet the demands of the Territory, the Board 
is not powerless to remedy the situation. Under Sections 404 and 1002 of 
the Act we are in a position to compel adequacy of service. Furthermore, 
since no international complications are involved, an additional carrier can 
be authorized at any time and the Board can and will act promptly if the ex- 
isting service proves inadequate.” 

On September 29, 1950, the Board formulated its view that a third U.S. - 
Alaska carrier was required on an experimental basis, and it concluded that Pacific 


ee 
/ Pacific Alaska Airways, Seattle-Juneau Operation, 1 C-A.A. 683 (1940). 


2/ pacific Case, 7 C-A-B. 209 (1946). 


3/ tg. at pp. 233, 234- 
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Northern should be temporarily authorized to operate a Seattle- Anchorage route 


The experimental period was to last for three years. An important factor in com- 
ing to this conclusion was the volume of traffic that irregular carriers had demon- 
strated could be developed in the area as contrasted with Northwest's lack of suc- 
cess. The opinion was then submitted to the President for his approval. 


Thereafter, the President advised the Board of his views and 2 supplemental 
opinion and order was adopted on May 24, 1951. In this opinion the complexion of 
the case was changed i 


Pursuant to the President's advice, Pacific Northern was authorized to add 
service to Portland as a coterminal point with Seattle and Alaska Airlines was 
granted a route from Seattle/Portland coterminals to Fairbanks, carrying pas- 
sengers, property and mail. The States-Alaska certificates of Northwest, Pacific 
Northern and Alaska Airlines were to terminate in 1953. But the Board pointed 
out that the President wished the termination date to provide an opportunity for 
full review. The dominant theme of the case was that the awards were temporary 
and experimental. The Board stated: | 


"The President expressed his earnest desire to have the problem of the ex- 
tent and character of such services carefully reviewed prior to July 31, 1953 
in the light of long-range requirements and planning. Accordingly, the Board 
was requested to initiate and carry forward to completion as promptly as pos- 
sible a study to develop a proposed plan for the continuance of air transport 
services to Alaska of the character and extent needed to meet the require- 
ments of Alaska and of the national interest."9/ 


On April 7, 1955, the Board reached its decision in the States-Alaska Case 2/ 


47 United States-Alaska Service Case, 14 C.A-B. 122, 126-164. Previously, the 
Board by individual exemptions had authorized Alaska Airlines and Pacific North- 
ern to operate flights between Seattle and points in Alaska during the peak fishing 
season to enable these carriers to transport employees of the fishing and canning 
industry. Orders E-4210; E-4211, May 23, 1950. i 


5/ ja. at p. 123. 
6/ 


Id. at p. 123. 
Y/ 00 C.A.B. 791, 797-822 (1955). 
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A majority of the Board concluded that Northwest should be awarded a permanent 
certificate to operate between Seattle-Tacoma and Anchorage and that the carrier's 
authority to operate between New York/Chicago and Anchorage, via Minneapolis/ 
St. Paul and Edmonton be renewed for a period of three years. The Board decided 
to modify the States-Alaska certificate of Pacific Northern and to renew it for three 
years. The temporary States-Alaska certificate of Alaska Airlines, as amended, 


was extended for three pears In approving the extension of the certificate for 


Alaska Airlines for only three years, the Board pointed out that the time limitation 
would be effective as pressure to promote a merger between Alaska Airlines and 
Pacific Northern, a merger which would help solve the subsidy problem and still 
insure adequate service to Alaska. It expressed its intentions as follows:2/ 


"With the renewal of Alaska Airlines’ route to Fairbanks, there still remains 
open an important avenue for reducing subsidy support without depriving the 
Territory of competitive air service at Fairbanks. This would be accom- 
plished through a merger of Alaska Airlines and Pacific Northern, with the 
combined company serving both Fairbanks and Anchorage on a single-route 
to the States. Such a merger would result in substantial reduction in subsidy. 
It would eliminate duplicating management and overhead costs. Maintenance 
facilities . . . now provided by both carriers at high cost could be combined, 
and station costs at points now served by both carriers substantially reduced. 
In addition, the complementary nature of the routes and operations of the two 
carriers would make possible other substantial savings .... Thus the 
merger would insure competitive service to both Anchorage and Fairbanks, 
at less cost than at present, by a predominantly Alaskan carrier whose ex- 
istence is dependent upon the development of Alaska and who can be expected 
to conduct operations attuned to meet the needs of Alaska.” 


On May 25, 1955, the President returned the proposed order of the Board 
with the advice that the renewals should be for a period of five instead of three 
years to enable the carriers to finance the purchase of new equipment on a sound 
basis. The Supplemental Opinion and Order conformed to the President's requests. 


8/ The Examiner had recommended denial of Alaska Airlines’ authority to oper- 
ate between Seattle/Portland and Fairbanks. Id. at p. 798-799. 


9/ ta. at p. 804. 
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The President, in advising the Board, concurred fully with the merger policy 
reached by the Board. The President's letter stated!” 


"] am in general agreement with the major aspects of the Board's|proposed 
action in this case .... Iam in full agreement with the Board's view that 
a merger between Alaska Airlines and Pacific Northern would be an im- 
portant step forward in strengthening air transportation between the States 
and Alaska and at the same time reduce the need for Federal subsidy sup- 
port .... Iam convinced that there are other steps that the Board can take 
within its authority to encourage and facilitate such a merger, and I trust 
that the Board will take all such steps as are reasonable and appropriate . . .” 


On August 26, 1957, Public Law 85-166 was enacted which provided for issu- 
ance of permanent certificates to carriers holding temporary certificates for States- 
Alaska route authorizations. 


It might normally be assumed that the permanent certification of the States- 
Alaska carriers would require an abandonment of the Board's determination to ac- 
complish an over-all solution by merger. However, the President made it abundant- 
ly clear that he made no such assumption. The President issued a statement on 
August 26, 1957, when he approved H. R. 4520 authorizing permanent certification 
of States-Alaska carriers, in which he stated his conviction: 


. That the number of States-Alaska carriers is excessive, and that the re- 
duction of this number is essential in the interest of strong, competitive air 
service between the United States and Alaska. In order that the permanent 
certification provided for in this bill will not have the effect of doing away 
with the incentive to reduce this number, I have asked the Civil Aeronautics 
Board to continue taking all appropriate steps to facilitate and encourage 
mergers." 


This message was followed by 2 letter dated September 10, 1957, from Mr. 
Gerald D. Morgan, Special Counsel to the President, who wrote the Board on this 
subject. The Board in reply on September 13, 1957, undertook to advise him when 
it had "determined the most appropriate course of action it may take ‘in this mat- 
ter." 


10) The opinion of the Board quoted the major portion of the letter. Id. at p. 792. 
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On January 15, 1958, the Board issued its Order E-12118 instituting an in- 
vestigation. In so doing it stated (p-. 2): 

"__ | However, the Board believes that the problem to be met is of such pressing 
importance that it cannot, on the mere possibility that voluntary agreements 
may be submitted, further defer setting in motion a formal proceeding to con- 
sider this matter, at the conclusion of which it can take such action within its 
statutory powers as may be warranted by the evidence in that proceeding. The 
Board has decided, therefore, to institute an investigation to determine whether 
the number of States-Alaska carriers should be reduced by merger, consolida- 
tion, acquisition of control, route transfer or any other lawful means, and wheth- 
er the routes of one or more of the remaining carriers should be suspended 
and/or the certificate or certificates of one or more of the four carriers amend- 
ed so as to authorize operations between the States and both Anchorage and 
Fairbanks, and between Fairbanks and Anchorage.” 

Informal discussions were held by Bureau staff with the airlines involved and 
the Board was kept advised of the tenor of the discussions. 

On July 28, 1958, a prehearing conference was held before Examiner Madden 
under the investigation Order E-12113. The Report of the Prehearing Conference 
was dated August 14, 1958. The schedule of action dates issued in the Examiner's 
report set February 10, 1959, as the date for a hearing. 

On August 14, 1958, the Senate adopted Resolution 360 in which it was resolved 
that it is "the sense of the Senate that the investigation proposed to be instituted by 
the Civil Aeronautics Board under its Order No. E-12113, should be postponed until 
March 1, 1959, pending ‘more extensive experience under Public Law 85-166, and 
further study of its effect in encouraging adequate air transportation to Alaska by 
the Committee on Interstate and Foreign Commerce Pe A reference was also 
made to Public Law 85-508, July 7, 1958, 72 Stat. 339, conferring statehood upon 
Alaska. 

On October 17, 1958, the Board deferred action on the investigation, Order 
E-13078. Thereafter, the Board dismissed the investigation by Order E-14401, 
August 31, 1959. 


Ti/ public Law 85-155, August 26, 1957, 71 Stat. 415, made permanent the tempo- 


rary certificates of public convenience of the air carriers operating between the 
United States and Alaska. 


ROUTE APPLICATIONS CONSOLIDATED IN THIS PROCEEDING 


Applicant 
Alaska Airlines, Inc. 


Northwest Airlines, Inc. 

Pacific Northern Air Lines 
Wien Alaska Airlines, Inc. 
Wien Alaska Airlines, Inc. 


Alaska Airlines, Inc. 


Northern Consolidated 
Airlines 


Pan American World 


Northern Consolidated 
Airlines 


Alaska Airlines, Inc. 


Pacific Northern Airlines 
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Description 


Anchorage, Ketchikan, and 
Juneau on Portland- Fairbanks 
route etc. 

Anchorage- Fairbanks 


Fairbanks on Portland- 
Anchorage route 


Fairbanks-Anchorage direct, | 
etc. 


Fairbanks-Juneau 


Ketchikan and Juneau on 
Seattle/Portland- Fairbanks 
route 
Anchorage- Fairbanks nonstop, 
etc. 
Portland and Anchorage on 
Seattle/Tacoma- Fairbanks 
route 


Anchorage- Fairbanks nonstop, 
etc. 


Re-designate Seattle-Tacoma 
as intermediate on route to 
Fairbanks ! 


Remove restriction on local | 


traffic between Seattle-Tacoma 


and Portland 


9-21-55 
9-29-55 


3-17-58 


5-9-58 


6-9-58 


7-25-58 


7-28-58 


| Filed June 15, 1962] 


MOTION OF ALASKA AIRLINES, INC., 
TO INTERVENE AS A DEFENDANT 


Alaska Airlines, Inc. (Alaska Airlines), moves for leave to 
intervene as a defendant in this action, in order to assert the defenses 
set forth in its proposed motion attached hereto, on the ground that it is 
a party to the investigation instituted by the Civil Aeronautics Board 
by Order No. E-18120, dated March 19, 1962, which order Pan American 
World Airways. Inc. (Pan American), alleges is beyond the jurisdiction 
of the Civil Aeronautics Board to issue, that within the meaning of Rule 
24(a)(2) of the Federal Rules of Civil Procedure representation of 
Alaska Airlines’ interest by defendants may be inadequate and Alaska 
Airlines would be bound by a judgment against defendants in the action, 
and that within the meaning of Rule 24(b)(2) of the Federal Rules of 
Civil Procedure Alaska Airlines’ defenses and the main action have 
questions of law and fact in common. 


POGUE & NEAL 
1001 Connecticut Avenue, N.W. 
Washington 6, D.C. 


By /s/ James F. Bell 
Attorneys for Applicant 
For Intervention 
June 15, 1962 Alaska Airlines, Inc. 


[ Filed June 15, 1962] 


DEFENDANTS’ MOTION TO DISMISS 
Come now the defendants, Alan S. Boyd, Robert T. Murphy, 
Whitney Gillilland, Chan Gurney, G. Joseph Minetti, members of the 
Civil Aeronautics Board, by their attorney, the United States Attorney, 
and move the Court to dismiss the complaint and action upon the ground 
that the Court is without jurisdiction over the subject matter as the 


49 


action is premature in that the plaintiff is complaining of the institution 
and holding of administrative proceedings which are still in process. 

In support of said motion, there is attached hereto and made a 
part hereof as defendants’ Exhibit 1 a certified copy of the Hearing 
Examiner's prehearing conference report in Pacific Northwest Alaska 
Air Service Case, C.A.B. Docket No. 13463. 

In further support of the said motion, the Court is respectfully 
referred to the Memorandum of Points and Authorities attached hereto. 

David C. Acheson 
United States Attorney 


Charles T. Duncan 
Principal Assistant 
United States Attorney 


Of Counsel: Joseph M. Hannon 
Donald B. MacGuineas Assistant United States ey 


Andrew P. Vance Frank Q. Nebeker 
Attorneys, Department Assistant United States Attorney 


of Justice 


John H. Wanner 
General Counsel 
Civil Aeronautics Board 


Robert L. Toomey 
Attorney, Civil Aeronautics Board 


EXHIBIT 1 
To Defendants' Motion to Dismiss 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


PACIFIC NORTHWEST -ALASKA AIR SERVICE 
DOCKET 13463 


REPORT OF PREHEARING CONFERENCE 
Served: May 28, 1962 
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Upon: 
George C. Neal, Pogue & Neal, 1001 Connecticut Avenue, N.W., 
Washington 6, D.C., for Alaska Airlines, Inc. 


Theodore L Seamon, 700 Woodward Building, Washington, D.C., 
for Northern Consolidated Airlines, Inc., Alaska Coastal-Ellis Airlines, 
Inc., and Pacific Air Lines, Inc. 


James L. Kaler, Klagsbrunn, Hanes & Irwin, 710 Ring Building, 
Washington 6, D.C., for Northwest Airlines, Inc. 


Gerald P. O'Grady, Koepenick and O'Grady, 1625 Eye Street,N.W. 
Washington 6, D.C., for Pacific Northern Airlines, Inc. 


J. Howard Hamstra, 135 East 42nd Street, New York 17, New York, 
for Pan American World Airways, Inc. 


Charles J. Clasby, Collins & Clasby, Box 1368, Fairbanks, Alaska, 
for Wien Alaska Airlines, Inc. 


William C. Burt, Koteen & Burt, 1000 Vermont Avenue, N.W., 
Washington, D.C., for Cordova Airlines, Inc. 


James L. Highsaw, Jr., 620 Tower Building, Washington 5, D.C., 
for Master Executive Council of Pilots in Employ of Pan American 
World Airways, Inc. 


C. Edward Leasure, 1701 K Street, Washington, D.C., for West 
Coast Airlines, Inc. 


E. Moody, Attorney General of Alaska, Box 2170, Juneau, 
Alaska, for the State of Alaska. 


Claire O. Banks, Manager, Greater Anchorage Chamber of 
Commerce, Inc., 304 G Street, Anchorage, Alaska, for Greater Anchorage 
Chamber of Commerce. 


Exceptions, if any, to matters contained in this report must be 
filed with Examiner William J. Madden and served upon all parties within 
five days from the date of service shown above. 


Barry W. Jackson, City Attorney, City Hall, Fairbanks, Alaska, for 
City of Fairbanks, Alaska. 

Harold B. Say, 420 Mills Building, Washington 6, D.C., for the 
Portland, Oregon Chamber of Commerce. 


J.D. Paul, 215 Columbia Street, Seattle 4, Washington, for the 
Seattle Chamber of Commerce and the Seattle Traffic Association. 


H.E. Franklin, Jr., Traffic Manager, Tacoma Chamber of Commerce, 
P.O. Box 1561, Tacoma, Washington, for the Tacoma Chamber of 
Commerce. 


John M. Lindsey, Civil Aeronautics Board, Washington 25, D.C., 
for the Bureau of Economic Regulation. 
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UNITED STATES OF AME RICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON,D.C. 


PACIFIC NORTHWEST-ALASKA AIR SERVICE 
DOCKET 13463 


RE PORT OF PREHEARING CONFERENCE HELD MAY 2, 1962 
Pursuant to notice, a prehearing conference in the above -entitled 
proceeding was held on May 2, 1962. The following eee were 
entered: 


George C. Neal, James F. Bell and Philip A. Fleming for Alaska 


Airlines, Inc. 


Theodore L Seamon for Northern Consolidated Airtines, Inc., 
Alaska Coastal-Ellis Airlines, Inc., and Pacific Air Lines, Inc. 


James L, Kaler, Robert N. Duggan and SSS T Nunnele Jr., 
for Northwest Airlines, Inc. 


Gerald P. O'Grady for Pacific Northern Airlines, Inc., | 


J. Howard Hamstra, Hubert A. Schneider, William E. Miller and 
Robert i Corber for Pan American World Airways, Inc. 


Charles J. Clasby for Wien Alaska Airlines, Inc. 
William C. Burt for Cordova Airlines, Inc. 


James L. Highsaw, Jr., William G. Mahoney and Edward J. Hickey, 
Jr., for Master Executive Council of Pilots in Employ of ay American 


World Airways, Inc. 


C. Edward Leasure and Herman F. Scheurer for West Coast 
Airlines, Inc., 


Ralph E. Moody for the State of Alaska. 


Barry W. Jackson for the City of Fairbanks and Fairbanks 
Chamber of Commerce. 


Harold B. Say, Frank Womack and John Winn for the Port of 
Portland Commission and Portland, Oregon Chamber of Commerce. 


J.D. Paul and George E. Thomas for the Seattle eae ae of 
Commerce and Seattle Traffic Association. 


John M. Lindsey for the Bureau of Economic Regulation. 


The basis of this proceeding is Board Order E-18120 entered on 
March 19, 1962. The order directs an investigation of possible 
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revisions in the certificate authority of the four air carriers now 
operating between the Pacific Northwest (Seattle and Portland) and 
Alaska (Ketchikan, Juneau, Anchorage and Fairbanks). The order sets 
forth a tentative proposal for revisions in this air service pattern which 
are based upon the results of a study which are attached to the order. 
The order also consolidated for hearing and disposition at the same time 
11 pending ap;lications for changes in route authority, seven by the four 
carriers providing the Pacific Northwest-Alaska air service and four 
by two carriers that operate solely within Alaska. These applications 
are set forth by docket number in the order and listed with additional 
detail in Appendix 10 of the study. 

Written Submissions Prior to Conference. In the notice of the 
prehearing conference, the parties were instructed to submit in advance 
suggested issues, proposed stipulations, requests for information, state- 
ments of position, motions pertaining to the scope of the proceeding and 
proposed procedural dates. Extensive written submissions were made 
as a result of this request and, to the extent that they related to matters 
generally considered at a prehearing conference, they constituted the 
basis for discussions at the conference. Formal pleadings such as 
petitions for reconsideration of Order E-18120 and motions to consolidate 
other pending applications have been docketed in the usual course and 
these documents, together with answers thereto, will be disposed of by 
formal order by the examiner or the Board as may be appropriate. 

Statements setting forth proposed issues, evidence requests, etc., 
were submitted by: Alaska Airlines, Master Council of Pan American 
Pilots, Northern Consolidated Airlines, Northwest Airlines, Pacific 
Northern Airlines, Pan American World Airways, Wien Alaska Airlines 
and the Bureau of Economic Regulation. The following formal petitions, 
motions, etc., and answers thereto have been formally docketed: 

Alaska Airlines, Inc., 4-18-62, Motion to consolidate, Docket 13538, 

certificate transfer application of Pan American and Wien. Answers 

of Pan American and Wien opposing the motion, 4-24-62 and 5-7-62. 
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Answer of the State of Alaska opposing motion, 5-4-62. lee 
of Fairbanks and Fairbanks Chamber of Commerce opposing 
motion, 5-9-62. Answer of Northwest Airlines supporting the 
motion, 4-24-62. Answer of the Bureau favoring motion, 4-25-62. 
Alaska Airlines, Inc., 4-30-62, Motion to consolidate, Docket 
13581, application of Alaska Airlines for Juneau-Whitehorse- 
Fairbanks authority. Answer of Pan American and Wien opposing 
motion, 5-7-62. Answer of Fairbanks and Fairbanks Chamber of 
Commerce opposing motion, 5-9-62. 

Cordova Airlines, Inc., 4-17-62, Motion to consolidate, Docket 
13550, 4-17-62, Icy Bay-Juneau extension. 

Northern Consolidated Airlines, Inc., 4-9-62, Petition for 
reconsideration of Order E-18120 and to include the additional 
issue of whether the service of Alaska Airlines over segment 2 
of Route 28, Anchorage-Nome via McGrath and Unalakleet, should 
be suspended or terminated. Answer of Alaska Airlines opposing 


petition, 4-20-62. | 
Northern Consolidated Airlines, Inc., 4-17-62, Motion to consolidate 
Docket 13531, filed 4-9-62, McGrath-Nome via Unalakleet. Answer 


of Alaska Airlines opposing motion, 4-24-62. Answer of Bureau 
| 


opposing motion, 4-25-62. 
Northwest Airlines, Inc., 4-10-62, Petition for reconsideration of 
Order E-18120, (1) to delete issue of eliminating or restricting 
Northwest Seattle-Anchorage turnaround service, (2) to specifically 
add an issue that the certificates of Alaska Airlines and Pacific 
Northern can be modified, etc., including via merger, etc., and to 
consider a ceiling on subsidy, and (3) to clarify tentative con- 
clusions re Pan American's authority. Answer of Pacific Northern 
opposing petition, 4-18-62. Answer of Alaska Airlines opposing 
petition, 4-20-62. 3 

Northwest Airlines, Inc., 4-14-62, Motion to consolidate, Docket 
13551, filed 4-17-62, Seattle/Portland-Fairbanks via Anchorage. 
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Answer of Bureau supporting motion, 4-25-62. (But see reference 
later herein to change in Bureau position.) 

Pacific Northern Airlines, Inc.. 4-16-62, Motion to consolidate, 
Docket 13526, filed 4-16-62, for removal of Juneau-Ketchikan 
restriction. Answer of Bureau supporting motion, 4-25-62. 

Pan American World Airways. Inc.. 4-16-62, Motion for stay of 
proceeding pending disposition of court case. Answer of Alaska 
Airlines opposing motion, 4-24-62. Answer of Bureau opposing 
motion, 4-25-62. 

Wien Alaska Airlines, Inc., 4-16-62, Motion to strike prayer for 
general relief in Northern Consolidated's application, Docket 
13531. Answer of Northern Consolidated opposing motion, 4-24-62. 


ISSUES 
Issues Suggested in Pre-Conference Submissions 

Some of the suggested issues consist simply of the restatement of 
ordering paragraph 1 of Order E-18120 and the alternative conclusions 
numbered 1 through 5 on page one of the study attached to the order. 

The issues suggested by Alaska Airlines and the Bureau are in this form 
and no objections were noted thereto. 

The Master Executive Council of Pan American Pilots suggested 
two issues to which there were no objection and which will be adopted, 
viz., (1) does the Board have legal authority to terminate Pan American's 
operations as suggested in the order and (2) is the alteration, amendment, 
etc., of Pan American’s certificate required by the public convenience and 
necessity. A sub-issue proposed under No. 2, relating to the effect which 
such action may have upon pilot employees of Pan American, was con~ 
sidered as unnecessary as a specified issue but evidence bearing on this 
point will be received. 

Northwest Airlines submitted as a proposed issue No. 1, a restate- 
ment of ordering paragraph numbered 1 of Order E-18120, but which 
omitted the reference to Northwest Airlines and its Routes 129 and 140 
and added the question of whether an integration of Alaska Airlines and 
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Pacific Northern should be accomplished by merger, consolidation, etc. 
The excepting of Northwest from the suggested issue is unacceptable 

and the inclusion of the merger possibilities for Alaska and Pacific 
Northern was ruled improper. This ruling also applied to four subsidiary 
questions suggested as issues which related to subsidy requirements 
under such an integrated operation, limitations on subsidy, termination 

of routes that require subsidy, and the exploration of subsidy reductions 
through merger proposals, etc. Issue No. 2 suggested by Northwest 
consists of applying the statutory phrasing to the processing of the 
consolidated applications. The remaining issue suggested by) Northwest 


and which was deemed appropriate raises the questions; (1) whether the 
| 


Board has the legal authority to carry out any proposed elimination, 
through restriction or otherwise, of Northwest's existing authority and 
(2) whether the alteration, amendment or modification tentatively proposed 
is subject to approval of the president under Section 801 of the Act. 

Wien Alaska Airlines suggested three issues; (1) the need fora 
greater frequency of service between Fairbanks and Juneau, (2) the need 
for an additional carrier between Fairbanks and Anchorage, and (3) the 
effect of proposed route modifications on subsidy for Alaska carriers. 
These issues are appropriate. | 

Issues Raised at Conference 

Seattle-Portland Service. The certificates of Alaska Airlines and 
Pacific Northern designate Seattle and Portland as coterminals and 
contain restrictions prohibiting the carriage of traffic originating at 
one and destined to the other. The applications of these carriers in 
Dockets 11678 and 11685, which were consolidated into the proceeding 
by Order E-18120, relate only to local service between Seattle and 
Portland and do not otherwise involve service to points in Alaska. The 
Alaska Airline application asks the redesignation of Seattle/Tacoma as 
an intermediate point, but it would not object to a long-haul restriction 
with respect to carrying traffic between Seattle and Portland. The 
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Pacific Northern application seeks the elimination of the restriction 
in its present certificate. y 

Pacific Airlines and West Coast Airlines were represented at the 
conference and directed attention to pending applications by these 
carriers seeking traffic rights between Portland and Seattle. They 
contend that even though Order E-18120 consolidated the Alaska Airlines 
and Pacific Northern applications in Dockets 11678 and 11685, the order 
otherwise makes it clear that no such local service issues, including 
those with a long-haul restriction, will be considered and it is with that 
understanding that they do not seek consolidation into the proceeding 
of their requests for traffic rights between Portland and Seattle. — 

Alaska Airlines and Pacific Northern contend that they should be 
permitted to advance their applications in Dockets 11678 and 11685 and 
if they are heard on the assumption that at most they will obtain traffic 
rights with a long-haul restriction, it would not be necessary to also 
hear the Pacific and West Coast applications. The Bureau contends that 
they should not be considered with the prospect of the applicants obtaining 
any local service rights and that it would be appropriate to assume that 
the Board action in consolidating them is a means of clearing them from 
the Board’s docket; the intention being that they are included among 
matters "being dismissed without prejudice” since they do not request 
any additional authority between Seattle and Portland on the one hand 
and Alaska points on the other. Pacific Northern contends that such an 


1/ Order E-18120 also consolidated a Pan American application in 
Docket 9764, which includes a request to designate Portland on its 
Alaska route, but this application seeks no traffic rights between Portland 
and Seattle. 


2/ They refer particularly to that part of the order which notes that 
the applications are being consolidated "insofar as they request additional 
authority between Seattle and Portland on the one hand" and Alaska points 
on the other, and also to the reference in the order looking to the 
"deletion" of Portland from the Alaska Airlines and Pacific Northern 
certificates. 
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interpretation is not proper since the applications in questions have no 


"other part" or as the order expresses it "remaining portions". 

The examiner's interpretation of Order E-18120 is that the trial 
of local service issues with respect to Seattle-Portland is not con- 
templated and the only purpose in consolidating the applications is to 
have them available for dismissal if Portland is eliminated from the 
Alaska Airlines and Pacific Northern certificates. If this interpretation 
is incorrect, the Board will have an opportunity to clarify its purpose 
in conjunction with its consideration of the motion directed to the scope 
of Order E-18120. 

Other Local Service Issues. A question was raised whether the 
proceeding should consider changes in the authority which Alaska Airlines 
and Pacific Northern now hold with respect to traffic moving between 
the four key Alaska points mentioned in the order, in addition to the 
possible change specifically noted with respect to Ketchikan and Junean.2/ 
Northern Consolidated, for example, contends that the alteration, 
amendment, etc., referred to in the order of investigation includes the 
possibility of restricting Alaska Airlines' Anchorage-Fairbanks authority 
and the transfer, in effect, to one or more intra-Alaska carriers of the 
local traffic rights on this segment. It is on the basis of such a 
possibility that Northern Consolidated seeks inclusion of its McGrath- 
Nome application (to fill out an Anchorage-McGrath-Nome route). 

Alaska Airlines contends that Order E-18120 does not contemplate 
the possibility of terminating its Fairbanks-Anchorage authority, and 
Pacific Northern contends that similar issues with respect to its 
Anchorage-Juneau segment should be confined to those respecting its 
rights to operate over that segment as an integral part of its Pacific 
Northwest-Alaska service. The Bureau takes the position that 

3/ alaska Airlines holds unrestricted Anchorage-Fairbanks authority 
on its intra-Alaska certificate for Route 128. Pacific Northern holds 
unrestricted authority with respect to Anchorage-Juneau and Anchorage- 


Ketchikan traffic, but it is restricted from engaging in local traffic 
between Juneau and Ketchikan. | 
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modifications in the intra-Alaska authorities of Alaska Airlines and 
Pacific Northern may be made provided that they are related to changes 
in their Pacific Northwest-Alaska authorities, but the possibilities of 
such changes being made do not justify the inclusion of applications 
such as the McGrath-Nome application of Northern Consolidated. 
Complete agreement could not be reached at the conference and the 
examiner's ruling is as follows: Consideration will be given to mod- 
ifications in the intra-Alaska authorities of Alaska Airlines and Pacific 
Northern, but only insofar as such modifications may become necessary 
because of, or are directly related to, changes in their authorities for 
Pacific Northwest-Alaska service. 

Northwest Airlines’ Seattle-Anchorage-Fairbanks Application, 
Docket 13551. This application was filed on April 17, 1962, and accom- 
panied by a motion to consolidate it into this proceeding. In an answer 
filed on April 25, 1962, the Bureau recommended the consolidation. 
However, at the prehearing conference, the Bureau announced that upon 
further study of ordering paragraph 2 of Order E-18120 it now believes 
that this application would not fall among the type that will be accepted 
for consolidation since it is not limited to intra-Alaska service between 
the four Alaska markets mentioned. The Bureau's change of position 
will be noted when the Northwest motion and the Bureau's answer are 
presented to the Board. 

Employees’ Protective Provisions. Pan American raised the 
question as to whether it would be appropriate in the event its authori- 
zation is terminated for the Board to attach conditions for the protection 
of employees as has been customary in cases involving the termination 
of a carrier's service as a result of a merger with or acquisition by 
another carrier, and more particularly, the question as to where the 
burden of meeting the expense of such protection should attach. Such 


issues are proper for consideration. 
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Pan American-Wien Transfer Application, Docket 13538, In the 
event this application and the Alaska Airlines’ application for a Juneau- 


Whitehorse-Fairbanks route, Docket 13581, are consolidated into this 
proceeding, issues suggested by Alaska Airlines will be appropriate. 
These are whether the transfer is consistent with the public interest 
and whether the public convenience and necessity require the service 
sought in the Alaska Airlines' application. 
EVIDENCE REQUESTS 
Evidence requests were exchanged prior to the conference by the 
Bureau, the four carriers directly affected by Order E-18120, the 
Master Executive Council of Pilots of Pan American World Airways, Inc. 
Northern Consolidated Airlines, Inc., and Wien Alaska Airlines, Inc. 
There were many duplications among these requests and most of them 
are covered by the requests submitted by the Bureau. It was generally 
agreed that the data as requested by the Bureau were relevant and 
material and the discussions were directed almost entirely to the prac- 
ticabilities of complying. The following is a restatement of theBureau 
requests as agreed upon: 
I. Historic Traffic Data 

A. Summarize for each month of the year ended March 31, 
1962 (to be supplemented, when available, with data for the second 
quarter of 1962), for each direction of traffic, each point to point route 
segment 4/ presently operated that is involved in this proceeding and by 
type of equipment used: 

(1) number of trips 

(2) miles and hours flown 

(3) the available seats by class 


4/ Where data are requested by route segments, the reference will 
be to the following: | 
Portland-Seattle Juneau-Anchorage 
Seattle-Ketchikan Anchorage-Fairbanks 
Ketchikan-Juneau Seattle-Anchorage nonstop | 
Juneau-Fairbanks Seattle-Fairbanks nonstop 
Seattle-Juneau nonstop 
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(4) number of revenue passengers carried by class 


(5) the revenue passenger load factors 
(6) the available tons 
(7) the pounds of revenue express and freight (and excess 


baggage. if kept separate) 

(8) the pounds of mail (priority and non-priority) carried, and 

(9) the overall load factor 

For Northwest, specifically break down above information 

between turnaround and through flights and also estimate a breakdown 
for through flights between local and through traffic. 

B. For the same period as in A, a tabulation showing the 
number of nonscheduled revenue flights, charter or otherwise between 
points involved in this investigation, the number of trips made and the 
traffic carried for each pair of points by each aircraft type. 

C. For the same period, the on-line O&D of all Pacific 
Northwest-Alaska passengers excluding military traffic which should 
be reported separately. 

D. & E. Each of the four carriers agreed to submit a traffic 
and financial breakdown, by segments, for the period January 1, 1959-- 
March 31, 1962, in a manner similar to that contained in Appendixes 5 
and 6 of the study attached to Order E-18120. 

F. For the period January 1, 1959, through March 31, 1962, 
the on-line O&D passenger traffic by direction between the intra- 
Alaska segments falling within the scope of the investigation, i.e., Juneau, 
Ketchikan, Fairbanks and Anchorage. 

IL Future Year--1963 
‘ 4. Estimated Pacific Northwest-Alaska traffic forecast and 
intra-Alaska forecast for the points in issue, and carriers’ respective 
shares broken down by on-line O&D, by class, under existing authority 
and under the proposed three-carrier plan. 
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Show what portion of the estimated traffic is ppases! to 
(a) normal expected growth, (b) jet and fare stimulation and (c) any 
other stimulation factor. All traffic estimates should be shown in detail 
and include a full explanation of the methods used. : 

B. Estimate of 1963 operating profit or loss and betty 
required, based on a fully allocated cost basis: (a) with the authorizations 
presently held and (b) with the proposed three-carrier route syetem 
shown in Appendix 8 of Order E-18120. 

These estimates should be submitted with sufficient 
explanatory detail to show the bases therefor and to permit their recon- 
struction from the basic data. | 


C. Intra-Alaska carrier applicants should furnish 4 an estimate 
of their respective shares of the intra-Alaska traffic forecast, together 
with the estimated profit or loss and subsidy required. Set forth the 
basis for the estimates and methods of estimating in sufficient detail to 
permit reconstruction from the basic data. 


Alaska Airlines will break out the traffic destined beyond Fairbanks 
and Pacific Northern will break out that destined beyond Anchorage, to be 
designated as intra-Alaska. Pan American and Pacific Northern will 
make a similar breakdown of traffic destined beyond points in southeast 
Alaska. | 

Pan American, in addition to submitting a forecast on the allocated 
bases requested by the Bureau, will also submit a forecast on an added- 
cost basis. As to all parties, it was agreed that the forecasts will be 
broken down to show, insofar as practical, each segment result separately. 

Northern Consolidated Request Directed to Alaska Airlines. 
Northern Consolidated submitted a list of 12 specific requests directed 
to Alaska Airlines for historic data relating in part to segments on its 
Seattle-Fairbanks-Anchorage route and in part to other routes which it 
serves within Alaska. To the extent that the requests are related to the 
Seattle-Fairbanks-Anchorage segments and the data are available, 

Alaska Airlines agreed to comply. Alaska Airlines will not be required 
to comply with this request in other respects. | 
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Alaska Airlines Requests. Alaska Airlines submitted a number of 
requests for historic data directed separately to Pan American, Pacific 
Northern and Northwest. For the most part, the requests are covered by 
that agreed on with respect to the Bureau. Pan American agreed to 


comply with a request for data showing the extent to which aircraft is 
inter-changed between its Alaska division and other divisions and the 
extent of its investment in flight equipment assigned to the Alaska 


division and in ground equipment located at each point involved in the 
proceeding. With respect to certain revenue data requested of Northwest, 
this carrier made its agreement to furnish contingent upon availability 

in its record-keeping methods as to the Alaska services. 

Request of Master Executive Council of Pilots of Pan American. 
Pan American agreed to furnish certain data regarding pilot personnel, 
seniority, income, etc., as to Pan American pilots engaged in operations 
in its Alaska service and a statement as to the number of system pilots 
on the seniority list, but who are on furlough. 

Requests by Northwest Airlines. To the extent that the Northwest 
requests seek historic traffic data similar to that sought by the Bureau, 
it will be superseded by the Bureau's request. A suggestion for a three- 
year forecast beginning in 1963 was rejected. To the extent that it 
requested material from Alaska Airlines and Pacific Northern relating 
to the possibility of a merger of these carriers, the requests were 
rejected. In other respects the parties will comply with the requests. 

Requests by Wien Alaska Airlines. Wien requested from Alaska 
Airlines, Northern Consolidated and Pacific Northern on-line O&D 
traffic data for specified route segments on a monthly basis from July 1, 
1956, to date. To the extent that the requests are directed to the Fairbanks- 
Anchorage segment as to Alaska Airlines and Northern Consolidated, and 
to the Anchorage-Juneau segment as to Pacific Northern, the carriers 
are requested to comply in the detail requested, unless this develops 
into a burdensome task, in which event it is requested that they submit 
data which will reasonably reflect the movement on these segments. 
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Study Attached to Order E-18120. The Bureau, in response to an 
inquiry by Pan American, stated that it would make available at the 
hearing a witness who would sponsor the study attached to Order E-18120. 
On May 4, 1962, Bureau Counsel advised that contrary to this presentation 
made at the conference the Bureau will not provide such a witness. Under 
date of May 9, 1962, counsel for Pan American protested this retraction 
and requested the examiner to direct the Bureau to comply with its 
commitment made at the conference. 

Since the study is a "Board" study as indicated by the language 
in both the order and the study and not a document advanced by the 
Bureau, as a party, Pan American's request to direct compliance with the 
commitment made at the conference is denied. However, parties are 
advised that in the absence of any sponsorship, the study will not have 
any evidentiary weight except to the extent that material therein may 
coincidentally be from sources which are covered by Rule 24(a) (1)12 
relating to official notice. 

Stipulated Material and Official Notice. Alaska Airlines requested 
that three publications be made available by stipulation or, if appropriate, 
under the official notice provisions of Rule 24(a)(1)12, viz., Market 
Guide, beginning with 1925 edition, published by editor and publisher; 
Statistical Handbook of Civil Aviation, published annually by the Federal 
Aviation Agency; and Handbook of Airline Statistics, June 1960 and 
December 1961 editions, Office of Carrier Accounts and Statistics, 

Civil Aeronautics Board. Pacific Northern requested similar treatment 
with respect to transport requirements for the growth of Northwest 
North America, House Document No. 176, 87th Congress, 1st Session, 
Volumes 1-3. No objections were interposed and the foregoing may be 
incorporated by reference. Any similar additional suggestions should 
be submitted within the time fixed for filing exceptions to this report. 
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ADDITIONAL PARTIES 

Petitions for leave to intervene have been filed on behalf of 
Alaska Coastal-Ellis Airlines, the Minneapolis-St. Paul Airports 
Commission, the Master Executive Council of Pilots of Pan American, 
Western Airlines. the State of Alaska and by various civic organizations 
of the cities directly involved. With two exceptions these petitions will 
be granted, by a later notice. The exceptions are those on behalf of the 
Minneapolis-St. Paul Airports Commission and Western Airlines. 
Order E-18120 explicitly excludes the service now operated directly 
to Alaska from Minneapolis-St. Paul, and the ruling earlier herein 
with respect to a consideration of the Seattle-Portland applications 
removes the basis upon which the Western petition could be granted. 

SCHEDULE OF FURTHER PROCEDURAL STEPS 

Dates. The schedules suggested by the carriers are generally 
consistent, suggesting approximately 90 days for the submission of 
exhibits in chief, 60 days thereafter for rebuttal exhibits and a hearing 
15 to 30 days thereafter. A schedule on this order would result ina 
hearing in November--December. Tle Bureau suggested a schedule 
under which direct exhibits would be submitted on June 4, 1962, rebuttal 


exhibits on June 18 and a hearing on June 26. 

The schedule suggested by the Bureau is too tight and is not 
realistically related to the amount and nature of the data it seeks from 
the carriers. The schedules proposed by the carriers would not conform 
to the expedited hearing sought by the Board. It appears that a hearing 
beginning in mid-September is practicable and the following schedule 
should allow reasonable intervals for the preparation and submission of 


the necessary data. This schedule will, of course, be subject to review 
in the event the scope of the investigation varies in material respect 
when the Board disposes of the pending motions for reconsideration, 
further consolidations, a stay, etc. 
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Submission and exchange of 
historical data June 18, 1962 


Exhibits in chief July 30, 1962 

Rebuttal exhibits August 27, 1962 

Hearing September 18, 1962 

Place of Hearings. Hearings will be held in such locations as to 
best accommodate the carrier parties and the cities, and will be 
announced later. 


/s/ William J. Madden 
Hearing Examiner 


May 17, 1962 


[ Filed June 22, 1962] 
MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO MOTIONS TO DISMISS 
SCOPE 

In this suit for declaratory judgment and injunctive relief, the 
plaintiff seeks binding legal determination that the Civil Aeronautics 
Board is without statutory authority to "terminate" and thereby "revoke" 
Pan American's permanent Mainland-Alaska certificate (FAM-20) in the 
investigation proceeding the Board has recently instituted for the purpose. 

The defendants have filed a motion to dismiss and an attempt has 
been made by a proposed intervenor to file an additional motion for 


dismissal. The asserted ground for dismissal is that the suit is 
"premature" because the administrative procedure has not been exhausted. 


In response to this assertion this memorandum will be devoted to 

(1) the merits of the underlying legal question, showing that the adminis- 
trative procedure is invalid and beyond the power of the Board. and 

(1) the jurisdiction of this Court to grant the relief requested, demon- 
strating the inapplicability of the doctrine of exhaustion of administrative 


remedies. 
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I 
THE UNDERLYING LEGAL QUESTION 
The key statute involved in this case is Section 401(g) of the 
Federal Aviation Act (49 U.S.C. 81371), reading as follows: 
“The Board upon petition or complaint or upon its own 
initiative, after notice and hearing, may alter, amend modify or 


suspend any such certificate, in whole or in part, if the public 


convenience and necessity so require, or may revoke any such 
certificate, in whole or in part, for intentional failure to comply 


with any provision of this title or any order, rule, or regulation 
issued hereunder or any term, condition, or limitation of such 
certificate: Provided, That no such certificate shall be revoked 
unless the holder thereof fails to comply, within a reasonable time 
to be fixed by the Board, with an order of the Board commanding 
obedience to the provision, or to the order (other than an order 
issued in accordance with this proviso), rule, regulation, term, 
condition, or limitation found by the Board to have been violated. 
Any interested person may file with the Board a protest or 
memorandum in support of or in opposition to the alteration, 
amendment, modification, suspension, or revocation of the 
certificate." (Emphasis added.) 
This case presents one narrow underlying legal question, namely: 
Can the Civil Aeronautics Board, under Section 401(g) of the 
Federal Aviation Act, “terminate” a separate and independent 
certificate of convenience and necessity under the statutory 
standard for “altering, amending, modifying or suspending" and 
thereby accomplish “revocation” without complying with the 
completely different statutory standard for revocation? 
Factual Background 
There can be little or no dispute about the essential facts in this 
case. Most of them are set forth in the Board's Investigation Order 
No. E-18120 of March 19, 1962 (Appendix A, Plaintiff's Complaint). To 
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put the problem in proper perspective, however, a SOmenrate more 
chronological development than there contained would seem to, be in 
order: | 

1. In 1932 Pan American acquired two local companies, Alaskan 
Airways, Inc., and Pacific International Airways of Alaska, Inc., which 
had been operating in Alaska since 1929. 

2. In April 1935, Pan American inaugurated scheduled air service 
between Fairbanks, Alaska, Whitehorse (Yukon, Canada) and Juneau, 
Alaska. 

3. In January 1938, Pan American applied to the Secretary of 
Commerce to operate south beyond Juneau to Ketchikan and Seattle; 
and these operations were commenced in August, 1938. | 

4. While Pan American's rights thus antedated the Civil 
Aeronautics Act of 1938 (effective June 23, 1938), Congress provided 
for the recognition of such prior rights. Accordingly, on May 29, 1940, 
the Civil Aeronautics Board granted Pan American a "grandfather" 
certificate between Fairbanks, Whitehorse and Juneau (1 CAA 690). That 
same day the Board also granted Pan CEES a new certificate between 
Juneau, Ketchikan and Seattle (1 CAA 683). : 

5. Both of these certificates were permanent and in 1946 were con- 
solidated into a single permanent certificate (7 CAB 209). The original 
certificates were issued to Pacific Alaska Airways, Inc., a wholly-owned 
subsidiary which was merged into Pan American on May 5, 1941. 

6. The certificate history of the other three Mainland-Alaska 
carriers here involved is much more recent. Northwest was not awarded 
its Mainland-Alaska route here involved until 1946 (7 CAB 209) and then 
onlyon a temporary basis which was not made permanent until 1955 
(20 CAB 791). Even more striking in contrast with Pan American, is the 
certificate history of the two carriers (Alaska and Pacific Northern) 


1/ While Pan American's Seattle-Ketchikan-Juneau operations were 
commenced in 1938, they did not technically qualify for pera 
rights under the Act. 


68 


who would stand to benefit the most from an enforced demise of Pan 
American's Mainland-Alaska route FAM-20: 
a. Alaska Airline’s duplicative Seattle-Fairbanks service 

was not established until 1951 (14 CAB 122). 

b. Pacific Northern did not parallel Pan American's Seattle- 

Juneau service until 1951 (14 CAB 122), and its Seattle-Ketchikan 

service until 1955 (20 CAB 791). 

The services of both carriers were awarded by the Board under temporary 
certificates which were made permanent only by an act of Congress in 
1957. 

7. Bare chronology tells a large part of the story but not quite 
all. Pan American has served the Seattle, Ketchikan, Juneau, Whitehorse, 
Fairbanks route in its entirety without interruption for nearly 22 years. 
Service has been progressively improved. Starting with small Electras 
in 1935, Pan American has upgraded to DC-3s, DC-4s, DC-6Bs, Boeing 
Strato-cruisers (B-377s), and now operates virtually all services with 
jets. It has consistently introduced new equipment months ahead of 
its competitors. The statistics attached to the Board's own Investigation 
Order (App. 4, p. 1) show that Pan American has consistently outcarried 
its competitors in the Mainland-Alaska markets. The Board's statistics 
are self-refuting of the Board's general charge of a "dwindling interest 
in this area” on the part of Pan American. In fact, in 1960 and in fiscal 
1961 Pan American provided Alaska with more service than at any time 
past, and it did so without subsidy, in sharp contrast to the Board's 
proposed beneficiaries of the “termination.” The statistics attached to 
the Board’s Order (App. 2) show that these carriers (Alaska and Pacific 
Northern) received more than $12,700,000 in Mainland-Alaska subsidy 
for fiscal 1957-61; and in fiscal 1961 alone this subsidy bill amounted 
to $2,859,000. 

The purpose here is not to attack other carriers or to argue what 
the ultimate solution should be in proper Board proceedings. But this 
brief background will demonstrate, we believe, that it would be difficult 
to conceive of a more inappropriate case, a more inequitable case, 
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indeed, a more shocking case, in which to attempt to terminate the 
separate and independent permanent certificate authority of one carrier 
for the benefit of two other certificate holders in the same general 
service area. 


The Board Has Left No Doubt As to Its Intention to 
"Terminate" Pan American's Mainland-Alaska 


Certificate Authority 
In at least five different places in its Investigation Order and 


attached Study, the Board reiterates and makes crystal clear ‘its in- 
tention to "terminate" in the instituted investigation Pan American's 
Mainland-Alaska certificate authority. 

First, at pages 2 and 3 of the Order, the Board points out that its 
Study indicates that the establishment of the best route structure lies 
in either a "two carrier system or a three carrier system,” depending 
upon possible voluntary merger between Alaska and Pacific Northern, 
but thatin either event Northwest would retain its Mainland-Alaska 
certificate authority, possibly restricted to service to and from the 
Orient, and - 

"Pan American's Alaskan Air Service seule be terminated, except 
at Fairbanks which would be suspended 2 until 60 days after the 
Board's decision in the Reopened Transpacific Case." (Emphasis 
added.) 

At page 3 of the Order, the Board recognizes that it may have to go 
the "three carrier" route, inasmuch as it is not able to force a merger 
between Alaska and Pacific, and then adds - 

. . but the economic potential of both carriers [ Alaska and 

Pacific Northern] would be greatly enhanced by the termination 

of Pan American's service. . . ."" (Emphasis added.) | 

The conclusion to "terminate" Pan American's route to Alaska is 
also set forth as the "A" conclusion of the whole Study (p. 1) and is 
repeated again on page 9 as the "first" thing to be done to strengthen 


2/ There will be more about this anomalous and meaningless suspension 
later. 
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the potential of Alaska and Pacific Northern, and the conclusion to 
“terminate” all of Pan American's route except “suspended” Fairbanks 
is then repeated again on page 11 of the Study. 

It Is No Answer For The Board To Say, 


“Our Conclusions Are Only 'Tentative'" 
This contention is of no avail to the Board. There can be no doubt 


that the Board claims the power to terminate Pan American's certificate 
and that this investigation will be tried under that theory. There is 
nothing tentative about the Board's finding with respect to this owe 
Moreover, the Board's conclusion to use this power to terminate Pan 
American's certificate can hardly be called "tentative" in the customary 
sense, in view of the heavy burden placed upon those who would oppose 
such a result. This is made doubly clear by the "show-cause” thrust 

of the Order (p. 3): 

“The study should serve as the focal point for the trial of this 
case and we direct that, except for the Seattle-Juneau-Ketchikan 
service and filings for intra-Alaskan segments falling within the 
scope of this investigation (i.e. those between the four key Alaska 
markets: Juneau, Ketchikan, Fairbanks and Anchorage) wherein 
the attached study has not proposed a single solution, the presentation 
of icipants in the proceeding, unless otherwise ordered by the 
Board upon good cause shown therefor, be pointed to showing why, 
and in what manner, the conclusions derived from the study calling 
for a three-carrier system should be modified." (Emphasis added.) 


The Inherent "Revocation" Nature of The 
Proposed "Termination" Is Not Changed By The 


Proposed Meaningless “Suspension” At Fairbanks 
Interestingly enough, the word "terminate" or "termination" does 


not appear in Section 401(g) or for that matter, in any other section of 
the Act. "Suspend" does, along with "alter, amend, and modify," and 
so does "revoke" but, as we have seen, the latter requires a different 


2a/ See Complaint, Appendix A, Study, p. 11, fn. 1. 
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statutory standard or condition precedent. One might reasonably sus- 
pect that "suspension" at Fairbanks was added to make this “termination” 
look and sound more like something within that without the statutory 
power of the Board. But we do not have to go that far here. Accepting 
the "good faith" of the Board's assigned reason, namely, the preservation 
of a possible "stepping stone" for Pan American to the Orient "from the 
east coast of the United States," it is still meaningless as to service 
from the Northwest (Seattle-Tacoma) to Alaska, inasmuch as these 
terminal points and all intermediate points on FAM-20 would be 
“terminated.” There is, of course, no need to "guspend" one ‘lonesome 
terminal on an otherwise "terminated" route to make that point 
“available” as a new point on a new route in a reopened case. So why 
talk about "suspension" at all? In any event, this is clearly not a 
"suspension" case in any sense of the word. 3 | 

All The Authorities Make It Quite Clear That 

The Power to Alter, Amend, Modify, Or Suspend 


A Certificate, Does Not Include The Power To 
"Terminate" Or Revoke 


In the leading Board decision on the subject, Panagra Terminal 
Investigation, 4 CAB 670 (1944), it was held that the extension of a route 
of Panagra (from points on the eastern coast of South America and the 
Panama Canal Zone) to a terminal point in Florida would constitute a 
basic transformation in that carrier's certificate and therefore could 
not be ordered by the Board (without a voluntary application) under 


3/ One other terminology matter should perhaps be noted, in order to 
clear the atmosphere completely. In the first ordering paragraph of 
the Board's Investigation Order (p. 4), there is also express reference 
to possible "renewal" alongside “termination,” "suspension," etc. This, 
too, is completely superfluous insofar as this investigation is concerned, 
for the very good reason that no temporary certificates are involved 
to be "renewed" or "terminated" as the converse of renewal. This is 
borne out by the fact that nowhere else in the entire Order and Study 
is there any reference to "renewal" of any certificate as an issue of 
this investigation. 


Section 401(h) of the then Act (the same as 401(g) of the present Act). 
The rationale of this decision is clear: 

“Although the power to alter, amend, and modify certificates 
of public convenience grants a broad and important power to the 
Board, it is apparent that the words alter, amend, and modify 
connote a limited power to change an existing certificate. The 
power to alter, amend, and modify does not include the power to 
transform the essential character of the thing being altered, 
amended. or modified. Thus it was held in Smith v. United States, 
74 F.(2d) 941, 952 (C.C.A. 5th, 1935) that power to alter means 
power "to change without destroying the identity of the thing 
changed." (Emphasis added. 4 CAB 670, at p. 677). 

On appeal of this case to the Second Circuit Court of Appeals, 4/ 
the decision went off on a different question, namely, whether under all 
the circumstances Grace and Co. had the right to speak for Panagra 
and by so doing to make the application a voluntary one. The Court 
reversed and remanded because it decided the Board should have gone 
into the latter question, and accordingly did not reach the question 
decided by the Board, although it assumed that decision was right. 

In the next important Board case on the subject, Caribbean Area 
Case, 9 CAB 534 (1948), the Board held that it had the power under 
“alter, amend, modify,” etc., to amend Pan American's Latin American 
certificate so as to eliminate St Thomas, V.L, as an intermediate point 
or at least to impose a condition of service only on through flights. 
After reviewing the legislative history which was found not very helpful 
either way, the Board reasoned largely from the language of the statute 
as follows: 

“The words ‘alter,’ ‘amend,’ and ‘modify’ are largely 
synonymous, and in ordinary usage, when taken together, embrace 


4/ W.R. Grace & Co. v. Civil Aeronautics Board, 154 F.2d 271 
(2d Cir. 1946), dismissed as moot, 332 U.S. 827 (1947). 
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changes that diminish as well as those that increase the thing 


changed. There is nothing to indicate that Congress used these 

terms in other than their usual sense, or that it intended to apply 

to them a meaning more restricted than that accorded in ordinary 

usage." (9 CAB at 547). 

It is interesting to note, in passing, that the Board reserved for 
future decision the very different kind of case now presented: 

‘Whether the omission of the word ‘revoke’ from the first 
clause of section 401(h) limits the Board in actions based on public 
convenience and necessity to changes falling short of a basic 
transformation of the character of the route involved, or per- 
manent withdrawal of all rights under the certificate. need not be 
determined here. For even should such a limitation exist, it is 
clear that the changes sought by Caribbean-Atlantic in this pro- 
ceeding are of such insignificance in comparison with the total 
authority conferred by Pan American's certificate as to be well 
within the bounds of any limitation that might be found." 

(Emphasis added, 9 CAB 548) 

The next significant case 5/ throwing light on the present problem 
was United Airlines v. CAB. 198 F.2d 100 (7th Circuit, 1952).! This case 
involved involuntary suspension of United's service at Rock Springs, 
Wyoming, and four other minor certificated points on United's “grand- 
father" Route No. 1. The Court again sustained the power of the Board 
to suspend for about two years in order to compare feeder airlines’ 
non-competitive service with former competitive service. But the 

5/ western Airlines, Inc. v. CAB. 196 F.2d 983 (9th Cir. 1952), cert. 
denied 334 U.S. 875 (1952), added nothing to the learning on the subject. 
The Court simply sustained the power of the Board to temporarily 
suspend two points (El Centro and Yuma) on a route of Western's for 
about one year or until the Board should finally determine application 
of a feeder line for extension of its temporary certificate. Tle Alaska 
Route Modification Case, 17 CAB 943 (1953), was also clearly within 
the Board's authority to conform the certificated route authority of 


several Alaskan carriers to their respective patterns of operation within 
Alaska. 
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significant thing about the opinion is the clear distinction between 
modification or temporary suspension, on the one hand, and ter mination 
or revocation, on the other: 

“The terms, ‘alter,’ "amend,' and 'modify’ do connote some 
limitation. In the larger aspect any changes ordered under the 
Board's authority to alter, amend, and modify must be partial 
and not total. Further, the Board cannot be permitted to do piece- 
meal or step-by-step that which it has not power to accomplish 
in one proceeding. However, the authority of the Board to alter, 
amend, or modify contemplates the power to make permanent 
although limited changes in existing certificates. 
= * * 

“The power to suspend depends upon the same factors of 
public convenience and necessity as does the power to alter, amend 


or modify. It contemplates the continued existence of the certi- 
ficate right, and the possibility that the public convenience and 


necessity factors giving rise to the suspension may change or 

come to an end. The Board has the choice to proceed under its 

authority to suspend, and exercised it in preference to acting under 
its power to alter, amend or modify." (Emphasis added, 198 F.2d 

at 106). 

The Court (per Judge Duffy) nailed down the distinction which has 
to be made by pointing out that in another section of the Act dealing with 
foreign air carrier permits, there is only one standard (the public 
interest) for "amendment," "suspension," "cancellation" or "revocation" 
alike: 

"We agree that the power of the Board to ‘suspend’ does not 
include the power to ‘revoke.’ Had Congress intended to grant the 
power to revoke, other than as set forth in Sec. 401(h) for the 
violation of orders and regulations, it could have said so exactly 


as it did in Sec. 402(a) in referring to foreign air carrier permits. 
But the Board here acted under its power to suspend and it 
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specifically pointed out the temporary nature of its orders."*** 
(Emphasis added, 198 F.2d at 108.) | 


The Board's Reliance on Alaska Airlines v. CAB 


For Its Authority Here Is Completely Misguided 
mete 6/ 


In the Alaska Airlines case, — the Court of Appeals for the District 
of Columbia sustained the decision of the Civil Aeronautics Board which 
modified the routes of Alaska Airlines so as to eliminate certain bush 
and irregular route authority within Alaska. The opinion of Chief Judge 
Prettyman (Judges Danaher and Burger also sitting) recognized the 
underlying distinction between "revocation" and "modification" as well 
as the different statutory standards therefor: / | 

"The statute gives the Board authority to ‘alter, amend, 
modify, or suspend' a certificate, if the public convenience and 


necessity so require. It gives the Board authority to revoke only 


for intentional failure to comply with a statutory provision, or 
with a rule, regulation or order, or with a condition in the 
certificate." (Emphasis added.) | 


The Alaska Airlines case thus in no way alters established legal 
principles. Its holding is directed solely to whether, under the particular 
facts presented, the Board's action amounted to "revocation" or 
“modification.” It offers no precedent in other factual situations. 

There is virtually no similarity between the facts of the Alaska 
Airlines case and those of the present case. Alaska Airlines’ services 


consisted primarily of trunk line operations between major Alaska 
cities and between these cities and the Pacific northwest gateways. 
These operations were not disturbed by the Board. What the Board did 
was to eliminate within Alaska a large number of dormant route miles, 
authority to serve points no longer requiring air service and, to a 
certain extent, local routes duplicative of other certificated carriers and 
unrelated to Alaska Airlines’ trunk services. The total effect PE the 


672 ( 


8/ ataska Airlines v. CAB, 109 U.S. App. D.C. 230, 285 F. 24 
i 
1/ 285 F.2d at 673. : 

| 
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revisions was to reduce Alaska Airlines revenue ton miles for Alaska 
service by 2.2% and its revenues by 7.4%. It was in this context that the 
Board's action was held to constitute "modification" rather than "revo- 
cation.” 

The Board's proposals in the instant case stand on an entirely 
different footing. One hundred percent of Pan American's certificate 
rights, operations and revenues within the geographical area would be 
wiped out. These are not dormant rights and they do not involve 
operations to unheard-of bush points. They embrace trunkline jet 
service providing the primary transport to four out of five major cities 
of Alaska. Alaska Airlines received an amended certificate and continued 
its operations virtually unaltered. Pan American would be left with no 
operable rights and no service within the area. 

It is perhaps necessary to comment on a special aspect of the 
Alaska Airlines case. In that case, the Civil Aeronautics Board held 
that it was entitled to look at Alaska Airlines’ entire operations in 
determining whether its action constituted "modification" or "revocation." 
The Board will undoubtedly urge that it is similarly entitled in the 
instant case to take into consideration Pan American's total world-wide 
operations in determining whether it has the legal power to "terminate" 
Pan American's Alaska certificate. There is no basis for such an 
extension of the Alaska Airlines holding. While Alaska Airlines held 
two separate certificates, one for intra-Alaska and one for States-Alaska 
services, both lay within the same geographic area and the carrier had 
conceded that they were integral parts of a single service. This is 
revealed by the following Board finding Order E-13376, page 6): 

"In addition to looking to the economic strength of the mileage 

considered for deletion, the analysis required to dispose of the 

legal objection raised by Alaska Airlines also requires us to 
include the carrier's States-Alaska route mileage and operations 
in our assessment of the effect of the proposed deletions on its 


system. As the carrier itself has pointed out, its system has 
been developed with a view to facilitating integrated single-carrier 
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States-Alaska service to points beyond its Fairbanks gateway. 
Thus, the Fairbanks-Seattle route is an integral part of its 
services and cannot reasonably be divorced from our consideration 


of the impact of the proposed deletions. We must reject, therefore, 
Alaska Airlines' arguments suggesting that the effect of the pro- 


posed deletions on its intra~Alaska system alone is the 'test of our 


power to delete the segments under consideration herein.” 
(Emphasis added.) 
The case was appealed on the basis that the Board's findings of fact 
were correct (285 F.2d 672, 673). Thus, Alaska Airlines waived the 
basis for a claim of separateness of its intra-Alaska certificate and 
the Court neither ruled on the "separateness" issue nor indicated 
whether the Board's action would have been sustained in the absence of 


such a finding. 

The instant case is entirely different. Here, Pan American's 
certificate embraces the totality of its rights within the geographic 
area under consideration. Pan American asserts the separateness and 
sanctity of that certificate and, as we shall later show, the Board has 
not made, and cannot make, findings which permit this identity to be 
ignored. 

The main distinctions between this case and the Alaska case may 
be summarized as follows: 

Alaska's Case Present Case 


In that case there was 1. In this case there is no thought of 
never any thought or threat anything else but "termination" of 
of doing more than Pan American's entire and com- 
"modifying" existing cer- plete Mainland-Alaska route 
tificate authority of Alaska certificate FAM-20. 

Airlines within Alaska. 


In that case only certain . _In this case Pan American would 
"bush,"’ small aircraft seg- lose all of its Mainland-Alaska 
ments were eliminated and route. 

Alaska was left with all of the 

principal cities of Alaska. 


In that case Alaska was issued 3. In this case, Pan American's 
an amended certificate. Mainland-Alaska certificate 
FAM-20 would be gone. 
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The “Certificate” Language of Section 401(g) 
Is Completely Consistent With The Rest Of The Act 
Section 401(g) of the Federal Aviation Act, which provides what the 


Board may or may not do in this case, defines the powers delegated solely 

in terms of a certificate as such. The words are "the certificate" or 

“any such certificate." The reference is singular in all instances, 

without regard to whether the certificate is large or small and without 

any reference to whether the carrier holds more than one certificate 

and is large or small. On its face, the language is unequivocal. 
Moreover, the consideration of this language within its larger 

framework makes clear that Congress was not merely using descriptive 


language, but meant precisely what it said. The cornerstone of the 

Civil Aeronautics Act of 1938 was and is the certificate of public 
convenience and necessity. It was intended to set air transportation 
apart from business in general and to impart to this industry the per- 
manency, stability and financial strength which had hitherto been lacking. 
To this end, Congress did not adopt the language of Section 401(g) in 


isolation; it adopted all Section 401 which defines with great parti- 
cularity when and how a certificate may be issued and what it should 
embrace, the terms and conditions which may be attached, the duration, 
the means of modifying, transferring and abandoning, and other rights 
and obligations. Throughout all of these detailed provisions, the 
language is the same. The reference is to the certificate, not to the 
carrier or to the totality of its operating rights. This was not oversight. 
Congress was well aware that a carrier might hold more than one 
certificate and, in fact, provided that this should be done. Section 401(e) 
directed the Board to issue certain "grandfather" certificates, of which 
Pan American's rights here in issue are in part composed. Section 
401(e) speaks of the issuance of "'a certificate or certificates" to a 
carrier to cover pre-existing rights. In part, these rights consisted 

of conversion of air-mail contracts authorized by the Postmaster 
General. Congress very well knew that most carriers held more than 
one such contract. It did not call for merging of all of a carrier's 
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into a single certificate. It said that a separate certificate should be 


issued for each contract. It went even further and specified certain 
routes for which separate certificates should be issued even though 
not otherwise qualified. : 

At no single place in Section 401 can there be found se slightest 
provision or intent to deal with a carrier's authority on a lump sum 
basis. On the contrary, the separateness and individuality ofa certifi- 
cate is recognized throughout. It would defy every canon of statutory 
construction to say that the standard language employed by Congress 
throughout Section 401 could be given a different meaning in subsection 
(g) thereof. 

If there could be any doubt as to the meaning of pee as 
used in Section 401, it would be settled by long-standing Board inter- 
pretation. The Board early recognized that it was required to issue a 
separate certificate for each mail contract and that each of these stood 
on an independent footing. See National Airlines, Jacksonvill -Miami 
Non-stop, 6 CAB 521 (1945), and cases cited therein. It has consistently 
insisted that there could be no merging of certificates or rights by any 
carrier except after full legal compliance with Section 401. It has 
attached differing terms, conditions and limitations to a carrier's 
individual certificates and has insisted that these be adhered to ona 
certificate-by-certificate basis. In short, the individual certificate is 
the creation of Congress and the Board, and what has thus been created 
may be not ignored simply because the Board now seeks unilateral 
expansion of its Section 401(g) delegated powers. 

Nor can any argument be built on changed conditions or ‘the fact 
that, because of growth, a particular certificate may not be as large 
a part of a carrier's operations as in years past. Congress re-enacted 
Section 401 in the Federal Aviation Act of 1958, knowing full well the 
growth of the industry and the manner in which Section 401 certificate 
language had been consistently interpreted for 20 years. Cong ress 


changed not a word of the pertinent language. It is still beyond the power 
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of the Board to "revoke" a certificate, large or small, and whether the 
carrier is large or small, without complying with the statutory standard 
therefor. 
The Board's Lack of Power 
Here Is Inescapable 

History. reason and logic, as well as the plain and unambiguous 
language of the re-enacted statute. confirm the Board's lack of power. 

The result required here by the statute does not suggest or require 
any character for or treatment of Pan American's Route FAM-20 it has not 
had from the very beginning. This certificate was separate and inde- 
pendent when it was awarded first in two parts on the same day (May 29, 
1940) 8/ and then later consolidated into one certificate. It has remained 
separate and independent down to this day. 

As a complete, permanent, separate and independent certificate 
linking two distinct geographical areas, it is entitled to no less respect 
now that the Board is thinking in terms of possible changes in the 
present route structure. If the Board proposed to continue the essential 
character of this certificate in some altered, amended, modified, or 
suspended form as required by considerations of public convenience and 
necessity, the Board would be clearly within its statutory authority. But 
the avowed primary purpose of the present proceeding being to extinguish 
the life of this certificate, for hindsight economic reasons at best, the 
Board is just as clearly beyond its statutory authority. 

In short, the Board’s proposed action would remove Pan American 
from an entire geographical area where Pan American pioneered air 
service, where it has consistently operated high quality air service for 


8/ It was not until much later, October 1948, to be exact, that any 
physical link was established between Pan American's Alaska operations 
and any of its other services and this was only to Hawaii and points 
beyond. Pacific Northwest-Hawaii case, 9 CAB 580 (1948). The Seattle- 
Honolulu route still remains the only connection by which there can be 
any direct exchange of Alaska traffic with the balance of Pan American's 
operations and this exchange is nominal. 
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three decades, and for which it holds a separate and independent 


certificate by reason of Congressional and Board action. If the safe- 
guards of Section 401(g) could be ignored in this instance, virtually no 
certificate would be safe from direct or piece-by-piece destruction, 
and the very permanency and stability with which Congress sought to 
invest air transportation would have become a fiction. The sole standard 
would be the unfettered judgment of a regulatory agency as to the rights 
which a company should continue to hold. Regulated private enterprise 
could not function on such a basis. | 

It is no answer to say that after the proposed hearing the Board 
might not terminate. The question naturally arises, what else with 
respect to FAM-20 is proposed by the Board? But more importantly, 
the point here is that if "termination" is beyond the Board's statutory 
authority in this type of proceeding, as it clearly is, it is equally beyond 
the Board's authority to threaten "termination" and to put Pan American 
into a procedural straight jacket under a show-cause order pointing only 
to termination so far as Pan American's certificate is concerned. 

nag 


THIS COURT HAS JURISDICTION 
TO GRANT THE RELIEF REQUESTED 


1. An Actual Controversy Exists. 

This Court has jurisdiction under Section 2201 of the Judicial Code, 
$2201, Title 28, U.S.C., to "declare the rights and other legal relations 
of any interested party seeking such declaration" in cases of "actual 
controversy." 

In this case the Board has asserted the power to "terminate" Pan 
American's certificate for route FAM-20; it has issued an order for 
investigation to this end; its order is tantamount to a show-cause 
procedure under which the parties are called upon to show why con- 
clusions set forth in an informal staff memorandum should not be 
adopted in the investigation; and the parties (including Pan American) 
are ordered to undergo the time and expense of a hearing designed for 


"termination" of Pan American's certificate FAM-20 subject to the 
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penalties prescribed in the Act if they refuse. Pan American challenges 
the power of the Board to "terminate" and thereby to revoke this 
certificate. The question may be resolved by a judicial interpretation 

of the statute which clearly does not authorize revocation in these 
circumstances. Thus, there is an "actual controversy” involving inter- 
pretation of a statute without the necessity for any inquiry of fact outside 
the Board's order and the statute. 

2. The Doctrine of Exhaustion of Administrative Remedies Is Not 
Applicable. 

There is no requirement for exhaustion of administrative remedies 
when the administrative procedure is afflicted by a fundamental de- 
ficiency such as an absence of statutory authority. Public Utilities Co. 
vy. United Fuel Gas Co., 317 U.S. 456 (1943); Skinner & Eddy Corp. v. 
United States, 249 U.S. 557 (1919); Allen v. Grand Central Aircraft Co., 


347 U.S. 535 (1954); Chicago v. Atchison, Topeka and Santa Fe Ry. Co., 
357 U.S. 77 (1958); Rusk v. Cort, 369 U.S. 367 (April 2, 1962); Amos 


Treat & Co. et al v. Securities and Exchange Commission, U.S. 
App. D.C. , D.C. Cir. No. 17002 (May 11, 1962); Interior Airways, 
Inc. v. Wien Alaska Airlines Inc., 188 F. Supp. 107 (D.C.D. Alaska, 


ee ————————————— 


1960); R.A. Holman & Co. v. Securities and Exchange Commission, 
U.S. App. D.C. , 299 F.2d 127 (1962). This suit involves a fundamental 


deficiency - an absence of jurisdiction - in an administrative proceeding 


and the exhaustion requirement does not apply. 
The principles pertinent to this case are summarized by Professor 
Davis in his Administrative Law Treatise as follows: 

"No Court requires exhaustion when exhaustion will involve 
irreparable injury and when the agency is palpably without 
jurisdiction; probably every court requires exhaustion when the 
question presented is one within the agency's specialization and 
when the administrative remedy is as likely as the judicial remedy 
to provide the wanted relief.” 3 Davis, Administrative Law 
Treatise, 56. 
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All the cases cited in support of the motions to dismiss fall in the 
i 


second general category described by Professor Davis. They either 
(a) raise questions of fact within the specialized competence of the 
agency or (b) they involve procedural irregularities which are not 
fundamental to the validity of the agency proceeding, as more fully 
discussed later. 

This suit fits the first general category of authorities referred to 
by Professor Davis. In the United Fuel Gas case the Ohio Public Service 
Commission asserted jurisdiction to regulate the rates a natural gas 
pipeline charged a local distributor and issued an order requiring the 
pipeline to go through a rate investigation, present evidence and otherwise 
submit itself to the jurisdiction of the Commission. A District Court 
enjoined the Commission proceedings as being beyond the jurisdiction of 
the agency and contrary to the Federal Natural Gas Act. The Supreme 
Court affirmed the District Court, saying: 

"First, and most important, the orders of the state 
Commission are on their face plainly invalid. No inguiry beyond 
the orders themselves and the undisputed facts which underlie 
them is necessary in order to discover that they are in conflict 
with the Federal Act." 317 U.S. at p. 456. 

The Court found irreparable injury would be sustained by the pipeline 
as a result of the expense of participating in the unlawful proceeding 
and that this expense would be passed along to the consuming public if 
there were not judicial intervention at the outset of the proceedings: 

"If... United complies with the orders, it will be put to the 
es seatres incident to ascertaining the base for rate -fixing 
purposes - expenses which may ultimately be borne by the con- 
suming public and which Congress by conferring jurisdiction upon 
the federal regulatory agency, necessarily intended to avoid. = 
If United does not comply with the orders, it runs the risk of 


9/ Here the effect is the same, since Congress deliberately omitted 
revocation of certificates from the Board's powers, except in cases 
of intentional violations. 
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incurring heavy fines and penalities or, at the least, in provoking 

needless, wasteful litigation. In either event, enforcement of the 

Commission's orders would work injury not assessable in money 

damages, not only to the appellee but to the public interest which 

Congress deemed it wise to safeguard by enacting the Natural 

Gas Act.” 317 U.S. at p. 469. 

This rule was the basis for decision in Skinner & Eddy Corp. v. 
United States, supra. In that case the Interstate Commerce Commission 
had authorized a rail rate increase to remove discrimination between 
two geographical territories. The plaintiff contended the Commission 
lacked power to authorize the increase. Its action in District Court 
to enjoin the Commission's authorization was challenged on the ground 
it had not exhausted administrative remedies by filing a reparation 
complaint with the Commission. The Supreme Court sustained the 
District Court assumption of jurisdiction, saying: 

“The contention is that the Commission has exceeded its 
statutory powers; and that, hence, the order is void. In sucha 
case the Courts have jurisdiction of suits to enjoin the enforcement 
of an order, even if the plaintiff has not attempted to secure 
redress in a proceeding before the Commission. *** The District 
Court property assumed jurisdiction of this suit.” 249 U.S. 
at 562, 563. 

In Allen v. Grand Central Aircraft Co., supra, a suit was brought 
to enjoin proceedings of the Wage Stabilization Board charging violations 
of wage stabilization regulations. The power of the Board to proceed was 
challenged. The Supreme Court reviewed the question of power without 
requiring exhaustion of administrative procedures, saying: 

"Tt is appellee’s principal claim that there is no properly 
authorized administrative procedure for it to exhaust and that the 
administrative authorities who seek to determine its case have 
no lawful right todo so. We, therefore, go directly to the heart of 
this controversy. which is the question whether the administrative 
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enforcement of the 1950 wage stabilization program has been 

validly authorized." 347 U.S. at 540, 541. 

Similar considerations caused the United States District Court in 
Alaska to take jurisdiction of a case challenging the power of the Civil 
Aeronautics Board to regulate intra - state air service. A Board 
proceeding was commenced looking toward a determination requiring an 
intra-Alaskan carrier to obtain a certificate from the Board. : The 
carrier brought an action in District Court for a declaratory order with 
injunctive relief on the ground the Board's assertion of jurisdiction 
violated the U.S. Constitution. The Court rejected the argument that 
plaintiff must exhaust its administrative remedies, saying: _ 

. 'Where the only question is whether it is constitutional 
to fasten the administrative procedure onto the litigant, the adm- 
inistrative agency may be defied and judicial relief sought." 

188 F. Supp. at p. 108. | 
The same principal is applicable where, as here, the only question is 
whether the Board has the statutory power to impose on Pan American 
the proposed procedure for revocation of its certificate. | 

As put by Professor Davis, the sound test is: 

"When irreparable injury will result from the administrative 
proceeding and the lack of jurisdiction clearly appears from 


considerations which are not within the agency's specialized under - 


standing, imposing the exhaustion requirement would be both unjust 


and impractical." 10/ 


Plaintiff would sustain irreparable injury as a result of the Board's 
unlawful proceeding for revocation of its certificate. Furthermore, the 
lack of the Board's jurisdiction clearly ap,ears from the applicable 
statute and the Board's order. No considerations within the specialized 
understanding of the Board enter into the determination that the Board 
has exceeded its powers. Thus, applying Professor Davis' test, the 


10/ 3 Davis, Administrative Law Treatise, p. 68. 
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exhaustion requirement would be "both unjust and impractical," and the 
Court has jurisdiction to resolve the controversy. 


3. The Decisions Relied Upon For Support Of the Motions To Dismiss 


Are Not Applicable. 
As previously observed, the Courts will not intervene prior to the 


exhaustion of an administrative proceeding which involves an issue 

within the specialized administrative understanding of the agency. Most 

of the cases advanced in support of the motions to dismiss are in this 
class. They are not applicable to the issue of Board authority in this 

case involving statutory interpretation which Courts need no administrative 
assistance to resolve. 

The Renegotiation Act cases cited by defendants underscore the 
erroneous basis of the motions to dismiss. In Macauley v. Waterman 
Steamship Corp., 327 U.S. 540 (1946) the question was whether the 
Renegotiation Act covered the contracts of the plaintiff. This was a 
mixed issue of fact and law which came within the specialized under- 
standing of the agency. Thus, the Supreme Court said: 

"For a decision as to what are and are not negotiable contracts 
is an essential part in determining the amount of a contractor's 


excessive profits. * * * [The District Court] cannot now decide 


questions of coverage when the administrative agencies authorized 

to do so have not yet made their determination." 327 U.S. at 544. 
The only difference between that case and Aircraft & Diesel Equipment 
Corp. v. Hirsch et al, 331 U.S. 752 (1947) was that, in the latter, questions 
of constitutionality were added to the issue of coverage by the Act. The 
constitutional questions were inseparable parts of the issue of coverage 
and the Court correctly held the administrative agency should proceed to 
a conclusion before judicial intervention. 

Other cases cited in the motions to dismiss which involve issues 
of fact or mixed questions of law and fact committed to the specialized 
experience of the administrative agency are: Myers v. Bethlehem Ship- 
building Corp. 303 U.S. 41 (1938), whether unfair labor practices affected 
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interstate commerce; Miles Laboratories v. Federal Trade Commission, 
140 F.2d 683 (D.C. Cir., 1944), cert. den. 322 U.S. 752 (1944), whether 
advertising was false and misleading; Petroleum Exploration, Inc. v. 
Public Service Commission, 304 U.S. 209 (1938), whether operations of 
natural gas company constituted it a "public utility” within meaning of 
Kentucky statute; Order of Railway Conductors v. Pitney, 326 U.S. 562 
(1946), jurisdictional dispute between two employee bargaining agents 
under Railway Labor Act; Far East Conference v. United States, 342 

U.S. 570 (1952), whether dual rate systems under Shipping Act created 
unlawful discriminations and preferences; Twentieth Cen ‘Airlines v. 
Ryan, 74 S.Ct. 8 (1953), whether air transportation operations and 
corporate structure violated Civil Aeronautics Act and regulations there- 
under; and Young v. Higley, 220 F.2d 487 (D.C. Cir. 1955), whether 
veteran's preference was such as to create prior rights over oes civil 
servants in reduction in force. 

Where the complaint against administrative proceedings relates to 
alleged procedural irregularities, as distinguished from fundamental 
deficiencies, the Courts will not grant interlocutory review. The reason 
for this is clear - the irregularities may not constitute reversible error 
or they may be cured in the course of the proceedings. The motions to 
dismiss err in citing these cases against plaintiff because the fundamental 
issue of jurisdiction or statutory power was not involved in any of them. 

The cases referred to in the motions to dismiss which come 
within this class are as follows: 

Bear v.Stahr, _—-U.S. _, 30 L.W. 3370 (May 28, 1962), alleged 


error in fixing burden of proof in regard to retention of Army 


officer on active list; 

Green v. Baughman , 214 F.2d 878 (D.C. Cir., 1954), alleged lack 

of specificity of charges in veteran's preference case; 
Transamerica Corp. v. McCabe, 80 F. Supp. 704 (D.C. D.C., 1948), 
alleged insufficiency of pleadings and other procedural irregularities 
in Federal Reserve System proceeding under Clayton Act. 
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The decision in Franklin v. Jonco Aircraft Corp., 346 U.S. 868 
(1953), reversing 114 F. Supp. 392 (D.C. N.D. Tex., 1953), is also not 
applicable. In a per curiam opinion the Court applied the exhaustion 
doctrine in a suit to enjoin Wage Stabilization Board proceedings 
charging overpayments of wages. Six months later the Supreme Court 
reviewed the same questions raised in Jonco in Allen v. Grand Central 
Aircraft Co., supra, without requiring exhaustion of administrative 
remedies. Thus. Jonco is not the law. 

The cases on which the motions to dismiss are based illustrate the 
effects of specialized administrative competence. They raise issues 


within the specialization of administrative agencies. They are not in 
point in this case where the question of administrative jurisdiction turns 


solely on the proper interpretation of the controlling statute - an inter- 
pretation of plain language that does not call for administrative expertise. 
4. There Is No Ad Remedy At Law. 

The plaintiff is without an adequate remedy at law to redress its 
injuries. Indeed, it could be without any remedy at law by reason of the 
nature of its certificate which may well preclude any judicial review at 
the conclusion of the agency proceedings. 

The certificate held by plaintiff for route FAM-20 is for foreign 
air transportation. Under Section 801 of the Act (49 U.S.C. $1461) 

“the issuance, denial, transfer, amendment, cancellation, suspension, or 
revocation of” such a certificate "shall be subject to the approval of the 
President.” The Supreme Court has held that orders subject to the 
approval of the President are not reviewable by the Courts. Chicago & 
Southern Air Lines v. Waterman S.S. Corp. 333 U.S. 103 (1948). In the 
Waterman case the Court said: 
we conclude that orders of the Board as to certificates for 
overseas or foreign air transportation are not mature and are 
therefore not susceptible of judicial review at any time before they 
are finalised by Presidential approval. After such approval has 
been given, the final orders embody Presidential discretion as to 
political matters beyond the competence of the Courts to adjudicate." 
333 U.S. at p. 114. 
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The United States Court of Appeals for the District of Columbia inter- 
prets the Supreme Court's Waterman decision to prevent review for pro- 
cedural irregularities such as denial of procedural due process. United 
States Overseas Airlines, Inc. v. Civil Aeronautics Board, 95) U.S. App. 


D.C. 363, 222 F.2d 303 (1955). After discussing the Waterman case, with 


particular reference to the view of the dissenting Justices “that under 


the decision the Courts are powerless to correct any action of the Board, 
no matter how extreme, even those relating to lack of procedural due 


process," Judge Prettyman's opinion concludes: il 
"In so far as this court is concerned, the matter has been fore- 
closed. In Air Transport Association Inc. v. Civil Aeronautics 
Board, No. 11118, and in Chicago & Southern Air Lines, Inc. v. 
Civil Aeronautics Board, No. 10375, the petitioners urged points 
involving the regularity of the Board's procedure, claiming that 
the Board had deprived them of procedural due process. In both 
cases the Board filed motions to dismiss upon authority of the 
Waterman case. After hearings upon the motions this court 
dismissed the petitions for review. Certiorari was sought in both 
cases and was denied. It :asthus been settled, in so far as this 
court is concerned, that, despite claims of procedural irregularity, 
under the Waterman opinion and decision the court has no jurisdiction 
to review orders of the Civil Aeronautics Board in matters which 
by statute are for the determination of the President." 
(Emphasis added.) 
The result of these decisions is that plaintiff's right to review after 
a Board order is issued revoking its certificate is open to serious question. 
The fact that revocation is beyond the power of the Board in the present 
proceeding offers no assurance of judicial review. On the contrary, 
where the question of judicial review of Board action affecting foreign 
air transportation rights was raised recently before the Court of Appeals 
for the District of Columbia it was unequivocally held that the Act 


11/ 900 F.2d at p. 304 
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"does not authorize review by this Court, now or later." British Overseas 
Airways Corporation et al v. Civil Aeronautics Board et al, D.C. Cir. 
No. 16640 (decided June 14, 1962). The Court added that the proper 
procedure would be "independent proceedings in the District Court." 
(Ibid, S$1.Op., p. 3.) 12/Relating that case to this, plaintiff could be 
denied any remedy at law to protect itself from unlawful Board revocation 
if it were required to await the outcome of the agency proceedings. 
5. Irre le Injury 

In Paragraph 10 of its complaint plaintiff has itemized its ir- 
reparable injury from the unlawful assumption of jurisdiction by the 
Board to revoke its certificate. The losses include an estimated 
$75,000 to $100,000 for costs of participating in the invalid proceeding. 
They also include the injury that would be sustained from revocation of 
the certificate, comprising substantial loss in an investment of over 
$5,000,000 in ground facilities and flight equipment; loss of revenues 
which aggregated over $5,000,000 in 1961; losses from employee 
deprivation of employment and removal of service to the public, the 
extent of which is indicated by the fact that plaintiff transported more 
than 56,000 passengers in 1961 over the route the Board proposes to 
terminate. 


12/ The Court's opinion in the BOAC case suggests that District Court 
action would be available "if and when” the proposed regulations were 
promulgated (S1.Op., p. 3). The indicated absence of ripeness would not 
apply in this case where the fundamental jurisdiction of the Board is 
challenged. In Amos Treat & Co. et al v. Securities and Exchange 
Commission, D.C. Cir. No. 17002 (decided May 11, 1962), this Court 
distinguished these situations and upheld District Court jurisdiction 
prior to conclusion of the invalid administrative proceedings, saying: 


We are confronted by a situation where the asserted 
infirmity is fundamental. Quite apart from the ordinary review 
authority conferred by the Securities Exchange Act, the courts 
may ‘restrain the enforcement of an invalid administrative 
order. * * **" (S1. Op., p. 10.) 
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The motions to dismiss argue that the costs of participation in the 


administrative proceedings do not constitute irreparable injury which 
must be taken into account by this Court. This argument is erroneous. 

It is true that where administrative jurisdiction has been upheld 
under the exhaustion doctrine it has been ruled that the costs and con- 
sequences of litigation do not support injunctive relief. However, a totally 


different result is reached where the administrative jurisdiction is 


defective and the exhaustion requirement does not apply- In that situation 
the costs of litigation constitute irreparable injury for which injunctive 


relief is appropriate. City of Chicago v. Atchison, Topeka and Santa Fe 
Ry. Co., supra; Public Utilities Co. v. United Fuel Gas Co., supra. 

The reason for these decisions is that it would be patent injustice to 
require a litigant to undertake the time and expense of a a which 
is fundamentally defective in its inception. 

In the City of Chicago case the attempt of the municipality to 
require interstate railroads to obtain from local authorities certificates 
of public convenience and necessity for operation of interstate transfer 
services was enjoined as beyond the power of local authorites. In 
rejecting the contention that the plaintiff railroads should complete 
administrative proceedings for the certificates plus state court reviews, 
the Court took into account the time and expense that would be lost in 
this circuitous effort to establish the invalidity of the city's assertion of 
authority. 

The rule is further illustrated by the United Fuel Gas case. The 
parties in that case stipulated that the cost of presenting evidence would 
exceed $3,000. The Supreme Court held, as previously observed, that 
this was sufficient irreparable injury to justify judicial intervention at 
the start of agency proceedings. The situation there, as here, was that 
the expenses of appearing before the agency would be passed on to the 
public in the rates charged by the utility. The Court concluded that 
this would be contrary to the purposes of Congress. 
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Another aspect of this case which is similar to United Fuel Gas 
is that in both the plaintiff could incur heavy penalties for refusal to 
comply with the illegal agency orders. The Federal Aviation Act 
prescribes heavy fines for non-compliance with the orders of the Board 
(49 U.S.C.A. $1472(a)). 


In this case there would be irreparable injuries to plaintiff, its 


employees, and the public as a result of the unlawful assertion of 
jurisdiction by the Board. It would be patently unjust to permit these 
injuries to occur. 
CONCLUSION 
The motions to dismiss should be denied. 


Respectfully submitted, 
PAN AMERICAN WORLD AIRWAYS, INC. 
By: /s/ William E. Miller 

/s/ Robert J. Corber 


1100 Shoreham Building 
Washington 5, D.C. 


Its Attorneys 


Hubert Schneider 

Vice President and General Counsel 
Pan American World Airways, Inc. 
135 E. 42nd Street 

New York, New York 


J. Howard Hamstra 

Assistant General Counsel 

Pan American World Airways, Inc. 
135 E. 42nd Street 

New York, New York 


Steptoe and Johnson 
1100 Shoreham Building 
Washington 5, D.C. 


Of Counsel 


[Filed July 6, 1962] 


| 
PLAINTIFF'S CROSS MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff and moves, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, for summary judgment in its favor, 
on the following grounds: : 

1. This matter was heard by the Court on July 5, 1962 on def- 
endants' motion to dismiss the complaint. At the argument counsel 
for the defendants requested the Court to treat the motion to dismiss 
as a motion for summary judgment. Counsel for plaintiff consented to 
the request and orally entered a cross motion for summary judgment 
in the plaintiffs favor. The Court granted the requests and, due to 
defendants’ desire to consider further the cross motion for summary 
judgment, continued the matter to July 17, 1962 for additional argument. 

2. By motion dated April 16, 1962 plaintiff moved the Civil 
Aeronautics Board to stay the proceedings in CAB Docket #13463 (where- 
in the Board asserts the power to "terminate"’ plaintiff's States -Alaska 
route FAM-20), pending disposition of the instant Court action. By 
order No. E-18544 served on July 5, 1962, the Board has denied the 
motion to stay, again "asserting lawful authority to take the action com- 
plained of"', namely, termination of plaintiff's certificate of public con- 
venience and necessity for route FAM-20. : 

3. By reason of the defendants' motion for summary judgment 
and the denial by the Civil Aeronautics Board of plaintiff's motion to 
stay, this case is at issue and ripe for final disposition. There is no 
need for preliminary proceedings looking toward preliminary injunctive 
relief. | 


4. There is no genuine issue as to any material fact and plaintiff 


is entitled to judgment as a matter of law. 
This motion is based upon: 
(a) the complaint 
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(b) the defendants' motion to dismiss, as converted to a 
motion for summary judgment. 
Respectfully submitted, 
PAN AMERICAN WORLD AIRWAYS, INC. 
By /s/ William E. Miller 


/s/ Robert J. Corber 
1100 Shoreham Building 
Washington 5, D. C. 


Its Attorneys 


Hubert Schneider 
Vice President and 
General Counsel 
Pan American World Airways, Inc. 
135 E. 42nd Street 
New York, New York 


J. Howard Hamstra 

Assistant General Counsel 

Pan American World Airways, Inc. 
135 E. 42nd Street 

New York, New York 


Steptoe and Johnson 
1100 Shoreham Building 
Washington 5, D. C. 


Of Counsel 
[Certificate of Service Omitted] 


[Filed July 12, 1962] 


DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 


The defendants rely upon their prior memorandum herein in support 
of their motion to dismiss, and are filing this additional memorandum 
in further support of their alternative motion for summary judgment. 

Pan American's case on the merits rests on the view that the 
Board's powers to alter, amend, or modify a certificate of public con- 
venience and necessity pursuant to Section 401 (g) of the Federal Aviation 
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Act are to be determined in the light of the particular certificate 
involved, rather than in the context of the totality of the carrier's over- 
all operating authority, and that any elimination of its authority to operate 
between the mainland and Alaska would not be an amendment | of its ''cer- 
tificate’ for route FAM-20 but rather would constitute a complete abol- 
ition of such certificate and as such, a forbidden action. In contrast, it 
is the Board's position that the term "certificate" as used in Section 
401(g) has reference to the over-all operating authority of the carrier 
rather than to a particular separate "certificate," and that the question 
of its authority to alter, amend, or modify a particular authorization is 
to be determined in the light of the over-all impact of the particular 
action upon the carrier concerned. See the Board's Order E-18576 so 
specifying 2’ Indeed, as the Board long ago pointed out (Alaska Route 
Modification Case, 17 C.A.B. 943, 959 (1953)), Pan American's contrary 
view is one of form rather than substance, and "to hold otherwise would 
be to put a premium on holding many certificates for numerous routes 


and penalize a carrier having one certificate authorizing one route re- 


gardless of its size or complexity."— 

Moreover, these principles have heretofore been recognized by 
the Court of Appeals. In Alaska Airlines, Inc. v. Civil Aeronautics 
Board, 109 U.S. App. D.C. 230, 285 F. 2d 672 (1960), the Board made 
substantial deletions from Alaska's certificate of convenience and nec- 
essity for intra-Alaska operations.3/ These were eres by the Court 


1 Such order is attached to the affidavit of Arthur R. Schor in support 


of defendants motion for summary judgment. 

2/ In the cited case, the Board deleted a number of points from the 
carrier's various certificates of public convenience and necessity, in- 
cluding whole route segments, and consolidated the remaining authoriza- 
tions into a single certificate providing for several separate routes. 

It subsequently eliminated many of these route points and ose 


3/ The carrier also held a separate states-Alaska certificate. As pre- 
viously indicated, these deletions were ones of whole route — CRs 
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of Appeals in part as (285 F.2d at page 678) "a reduction in route miles 
from 3,947 to 993, a deletion of 2,954 route miles" and, a reduction of 
‘communities served from eighty-three to nine.” In terms of operating 
data, the Board (ibid.) “reduced Alaska Airlines’ operating expenses 
15.8 percent, over-all revenue 7.4 percent, revenue ton-miles (volume 
of traffic) * * * 2.2 percent” and "revenue plane-miles (miles actually 
flown) * * * 16 percent." The Court of Appeals agreed with the Board's 
view that these latter "economic factors of revenue, expense, and volume 
of traffic” were appropriate criteria for consideration, and that it was 
unrealistic "to hold that the public interest is concerned only with route 
miles and points served."4/ Indeed, the Board argued to the Court in 
that case the precise contention which it urges here, i.e., that the exist- 
ence of separate certificates and route segments is not decisive of the 
question of the Section 401 (g) power, and the Court of Appeals stated 
that it agreed with the Board's views. 

Applying the criteria approved by the Court of Appeals, the situa- 
tion which emerges is as follows: an alteration of the carrier's operating 
authority in such fashion as to delete its states-Alaska route would result 
in 2 reduction in total points served from 123 to 118 in contrast to the 
reduction from 83 points to 9 in Alaska.2/ In terms of route miles the 


7 : ees : : 

4 This holding is in accord with the one in United Air Lines v. Civil 
Aeronautics Board, 198 F.2d 100, 106 (C.A. 7, 1952), in which it was re- 
cognized that the purpose of Section 401 (g) was to enable the Board to 
meet changing economic circumstances and conditions. Also, the Court's 
holding in Alaska and the Board's interpretation that the totality of the 
carrier's operations are to be considered find support in Delta Air Lines 
vy. Summerfield, 347 U.S. 74 (1954), wherein the Court held that an air 
carrier is to be viewed in its entirety rather than in relation to separate 
operating divisions and routes in connection with the establishment of 
rates; and in other provisions of Section 401 which refer in the singular 
to "air carrier” and “certificate.” 


3/ The data referred to in this paragraph are contained in the affidavit 
of George Stillwagon in support of the defendants’ motion for summary 


judgment. 


97 


reduction is 1,574, or from 70,472 to 68,898. In terms of percentages, 
this would be a 4 percent reduction in number of points served, anda 
| 


2 percent reduction in authorized route miles. In terms of traffic and 
revenue statistics in the light of 1961 data, the carrier's systemwide 
revenues would be reduced by $5,032,000 from an over-all total of 
$458,054,000 or by a little over one percent. Its operating expenses 
would be reduced from a total $435,273,000 by $5,703,000, again by 
slightly over one percent. Its revenue ton- miles would be reduced from 
883,547,000 by 9,684,000 or about one percent. Its revenue plane- -miles 
would be reduced from 101,504,000 by 1,661,000, likewise by one percent. 
In sum, in terms of the criteria approved in Alaska, the over-all reduction 
in the light of all standards is about one percent, in contrast to the 2.2 
percent to 16 percent range involved in that case. Moreover, such re- 
duction, again as in Alaska would, under present conditions, | improve 
the carrier's over-all revenue position and further would decrease the 
subsidy required for the support of Alaska operations. | 

Rather plainly, we submit, an amendment or alteration of Pan 
American's certificate authority to delete the states-Alaska route would 
be well within the Board's authority. We also reiterate that the Board 
as yet has not stated that it would take this action, but rather has merely 
instituted an investigation to determine whether such an action (or some 
other) should be taken. Again, Pan American's sole claim to a need for 
a judicial declaration at this time rests on the view that ultimate review 
might be beyond the authority of the courts because of the need for the 
President's approval in relation to service to Whitehorse, and yet there 
is pending in the Board's proceeding an application by Pan American 
to transfer its authorization to serve Whitehorse to another carrier 
(see Civil Aeronautics Board Order E-1 8544). If this action were approved 
in advance of any action respecting the remainder of the Pan American 
segment, there would not then be any impediment whatsoever to review 
of any ultimate action which the Board might take. | 
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We submit that the defendants are entitled to judgment herein, 
preferably one of dismissal, or, failing that, summary judgment on the 
merits. 

Respectfully submitted, 


DAVID C. ACHESON 
United States Attorney 


CHARLES T. DUNCAN, Principal 
Assistant United States Attorney 


JOSEPH M. HANNON 
Assistant United States Attorney 


FRANK Q. NEBEKER 
Assistant United States Attorney 


Of Counsel: 


DONALD B. MacGUINEAS 
ANDREW P. VANCE 
Attorneys, Department of Justice 


JOHN H. WANNER 
General Counsel 
Civil Aeronautics Board 
O. D. OZMENT 
Associate General Counsel 
Litigation and Research 
Civil Aeronautics Board 
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DEFENDANTS' STATEMENT OF MATERIAL FACT 
AS TO WHICH THERE IS NO GENUINE ISSUE 
1. The Federal Aviation Act of 1958 (49 U.S.C. 1302) is designed 
to "foster sound economic conditions" in air transportation and to pro- 
mote "adequate, economical, and efficient service by air carriers at 
reasonable charges.’ In order to carry out this purpose, Section 401 of the 
Act prohibits any air carrier from engaging in such transportation unless duly 
certificated by the Civil Aeronautics Board to do so, and the air carriers’ 
certificates are subject to being "altered, amended, modified, or suspended” 


after notice and hearing if the public convenience and necessity So require. 
2. The plaintiff, Pan American World Airways, Inc. (Pan American), 

Alaska Airlines, Inc. (Alaska), Northwest Airlines, Inc. (Northwest), and 

Pacific Northern Airlines, Inc. (Pacific) are all certificated carriers 

who are authorized to fly from the United States mainland to various 


points in Alaska. 

3. Pan American, as a certificated air carrier, possesses ten 
"certificates of public convenience and necessity" which authorize it 
to operate over a world-wide system of ten routes involving 48 countries 
and 123 points. Its Alaskan route (FAM-20) involving five points (Seattle, 
Washington and Fairbanks, Alaska via two other Alaskan points, 
Ketchikan and Juneau and Whitehorse, Yukon Territory of Canada) com- 
prises only 1,574 miles. Its unduplicated route mileage totals 70,472 
miles. 

4. The plaintiff, Pan American, has operated its United States - 
Alaska route since 1957 at a loss, with its annual operating deficits 
ranging from $671,000 to $2,000,000. During the year 1961, its 
operating deficit was $671,000. | 

5. Contrasted with this operating loss, Pan American has operated 
its entire system since 1957 at an annual profit ranging from $6,191,000 
to $23,099,000 with its annual profit for the year 1961 aggregating 
$22,781,000. 
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6. Pan American's operating expenses, revenue ton-miles, and 
revenue plane-miles for its Alaskan operations and system-wide 
operations for the year 1961 are as follows: 


Alaskan System-wide 

Category ! Operations Operations 

Operating revenue $5,032,000 $458,054,000 

Operating expense 5,703,000 435,273,000 

Revenue ton-miles 9,684,000 883,547,000 

Revenue plane-miles 1,661,000 101,504,000 

7. During the period 1957-1961, Alaska, Northwest, and Pacific 
have reported subsidy payments receivable pursuant to Section 406 of 
the Act (49 U.S.C. 1376), in the following aggregate amounts: 


1957 - $4,003,000 
1958 - 3,929,000 
1959 - 3,862,000 
1960 - 4,146,000 
1961 - 3,709,000 


8. Because of its concern with the economic character of the 
mainland-Alaska operations, the Board by Order E-18120, dated May 19, 
1962, instituted an investigation to determine whether the public con- 
venience and necessity require the alteration, amendment, modification, 
suspension.termination, or renewal, in whole or in part, of the certificates 
of Alaska, with reference to its routes 128 and 138; Northwest, with 
reference to its routes 129 and 140; Pacific, in connection with its 
routes 128 and 138; and Pan American, in connection with its Alaskan 
Route FAM-20. 

9. In the proceeding instituted by Order E-18120, the Board by 
Order E-18544, dated July 3, 1962, inter alia, consolidated an application 
filed by Wien Alaska Airlines, Inc. (Wien), which sought certificate 
authority to fly from Fairbanks to Juneau, Alaska, via the intermediate 
point Whitehorse, Yukon Territory of Canada, as well as a joint applica- 
tion filed by Pan American and Wien for approval of an agreement which 
would transfer to Wien from Pan American the latter carrier's authority 
to conduct operations between Fairbanks and Juneau on the one hand, 
and Whitehorse, Yukon Territory, on the other. 
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10. By Order E-18576, dated July 11, 1962, the Board clarified 
the extent and scope of the investigation it had ordered by Orders E-18120 
and E-18544. 
Respectfully submitted, 


DAVID C. ACHESON 
United States Attorney 


CHARLES T. DUNCAN, Principal 
Assistant United States Attorney 


JOSEPH M. HANNON 
Assistant United States Attorney 


FRANK Q. NEBEKER 
Assistant United States Attorney 


Of Counsel: 


DONALD B. MacGUINEAS 
ANDREW P. VANCE 
Attorneys, Department of Justice 


JOHN H. WANNER 
General Counsel 
Civil Aeronautics Board 


O. D. OZMENT 
Associate General Counsel 
Litigation and Research 
Civil Aeronautics Board 


[Filed July 12, 1962] 


AFFIDAVIT OF ARTHUR R. SCHOR IN SUPPORT OF 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 


District of Columbia ) ss: 

Arthur R. Schor, being duly sworn according to law, hereby says 
and deposes that: 

1. Iam an employee of the Civil Aeronautics Board, Assistant 
Chief of the Litigation and Research Division, and among my duties I 
am cooperating with the U.S. Attorney's office in connection with the 
defense of the instant proceeding. 
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2. On the 19th day of April, 1962, Pan American World Airways, 
Inc. and Wien Alaska Airlines, Inc. filed a joint application with the 
Board which requested approval of a transfer of Pan American's 
authority to conduct operations between Fairbanks and Juneau on the one 
hand, and Whitehorse, Yukon Territory, on the other. A true and correct 
copy of the joint application is attached hereto, made part hereof, and 
marked Exhibit "A." 

3. By order of the Board (E-18544, dated July 3, 1962), the said 
joint application of Pan American and Wien Alaska was consolidated 
into the proceeding instituted by the Board by Order E-18120, dated 
May 19, 1962. Atrue and correct copy of the Board's Order E-18544 
is attached hereto, make part hereof, and marked Exhibit "B". 

4. By Order E-18576, dated July 11, 1962, the Board clarified 
the extent and scope of the investigation it had ordered by Orders 
E-18120 and E-18544. A true and correct copy of Board Order E-18576 
is attached hereto, made part hereof, and marked Exhibit "C." 

/s/ Arthur R. Schor 


[Jurat - July 11, 1962] 
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EXHIBIT A TO 
AFFIDAVIT OF ARTHUR R. SCHOR 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


WASHINGTON 25, D. C. 
In the Matter of the Application of 
WIEN ALASKA AIRLINES, INC. 
and Docket No. 13538 
PAN AMERICAN WORLD AIRWAYS, INC. : 


for approval of a certificate 
transfer. 


APPLICATION OF WIEN ALASKA AIRLINES, INC. 
AND PAN AMERICAN WORLD AIRWAYS, INC. 


Communications with respect to this 
Application should be sent to: 


HUBERT A. SCHNEIDER © 
Vice President and General Counsel 


Pan American World Airways, Inc. 


135 East 42nd Street 
New York 17, N. Y. | 


THEODORE I. SEAMON 
Woodward aS 
Washington 5, D. C. 


Counsel for Wien Alaska Airlines, 
Inc. 


SIGURD WIEN 

President 
Wien Alaska Airlines, Ine. 
P. O. Box 649 

Fairbanks, Alaska 


Dated: New York, N.Y. 
April 11, 1962 


Wien Alaska Airlines, Inc. (herein called Wien") and Pan 
American World Airways, Inc. (herein called "Pan American" present 
this application and respectfully allege as follows: : 

1. Wien is a corporation organized and existing under ithe laws 
of the State of Alaska, having its principal place of business in Fairbanks, 


Ex. A - Aff. of A. R. Schor (Cont'd.) 
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Alaska, and holding certificates of public convenience and necessity 
issued under the Federal Aviation Act of 1958, as amended, authorizing 
it to engage in air transportation with respect to persons, property and 
mail between points in the State of Alaska. 


2. Pan American is a corporation organized and existing under 
the laws of the State of New York, having its principal place of business 
in New York, New York and holding certificates of public convenience 
and necessity issued under the Federal Aviation Act of 1958, as amended, 
authorizing it to engage in air transportation with respect to persons, 
property and mail between points in the continguous States and points 
outside thereof, including Canada and Alaska. 


3. Wien and Pan American have entered into an agreement, dated 
April 11, 1962, designated as the "Purchase and Transfer Agreement," 
a copy of which is attached hereto as Exhibit "A". This provides for 
transfer to Wien of Pan American's local operating rights between 
Juneau, Alaska, Whitehorse, Yukon Territory, Canada and Fairbanks, 
Alaska, together with certain related ground operating property and 
equipment, franchises, leases and good will, all as more particularly 
stated in Exhibit "A". The intent and purpose of this Agreement is to 
enable Wien, as part of its Alaska operations, to serve the Juneau- 
Whitehorse and Whitehorse-Fairbanks segments, as well as the Juneau- 
Fairbanks nonstop, reserving to Pan American the long haul services, 
Seattle /Tacoma-Fairbanks and Seattle/Tacoma-Ketchikan/Juneau, as 
well as the Ketchikan-Fairbanks nonstop. Approval of this transfer is 
sought under the provisions of Sections 401 (h) and 801 of the Federal 
Aviation Act. The parties believe that approval is not required under 


105 

the provisions of Sections 401(h) and 801 of the Federal Aviation Act. 
The parties believe that approval is not required under the provisions 
of Section 408 of the Act, or any other section thereof, but such approval 
is sought to the extent required. 

Assuming approval of the foregoing, the parties intend to enter 
into a separate Ground Services and Facilities Agreement, pursuant 
to which Pan American will provide airport handling for Wien at Juneau. 
Pan American's standard form agreement will be used and will be filed 
with the Civil Aeronautics Board pursuant to the provisions of Section 
412 of the Act. Exhibit A" and the related airport handling agreement 
embody all understandings between the parties relating to this trans- 
action. | 

4. The problem of how best to provide an adequate frequency of 
service on the Juneau-Whitehorse-Fairbanks sectors has been a matter 


of major concern, particularly since statehood, to the legislative and 
executive branches of the State of Alaska, to local civic groups and to 
the applicants. Juneau is the state capital. It is almost entirely de- 
pendent on air transportation for travel to interior cities, including 
Fairbanks, Kotzebue and Nome. While Pan American at one time 
provided service between Juneau and a number of these interior cities, 

it now serves only Fairbanks. Pan American provides Juneau- Fairbanks 
service as a part of its local schedules which serve all intermediate 
points between Seattle and Fairbanks. For many years, Pan American’ s 
basic local schedule pattern provided two weekly round trip flights in 

the winter and three in the summer. At the urging of civic groups, 

Pan American, in October, 1959, increased its local frequencies to four 
round trips per week. These were continued until September, 1960 

when service was reduced to two round trips per week because available 
traffic could not support increased frequencies with large aircraft. 

Civic interest was again manifested in finding means whereby more 
frequent service could be provided. As an interim measure, ‘Pan American 
increased its Fairbanks-Juneau local frequencies on March 17, 1962 to 


five round trip DC-6B flights per week. However, these cannot be 
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continued indefinitely because available traffic will not support this 
much capacity and Pan American's services are not subsidized. 

The problem is further complicated by Pan American's trans- 
ition to jets. Pan American introduced jet equipment on the Seattle- 
Fairbanks route on March 1, 1960 and in recent weeks has also in- 
augurated jet service to southeast Alaska. Pan American intends to 
operate all of its Seattle-Alaska services with jets, but obviously 
cannot use such aircraft on the Juneau-Whitehorse-Fairbanks segments. 
This means that to continue local service between Juneau, Whitehorse 
and Fairbanks Pan American would be compelled to keep a DC-6B in 
Alaska for no other purpose. 

5. Transfer of the local segments to Wien should resolve a number 
of these problems and result in substantially improved public service. 
Wien was a forerunner in introducing into territorial service the F-27 
turboprop aircraft, the most modern aircraft designed for and operated 
in short haul service. Introduced in July, 1959, these aircraft now 
serve Wien's principal routes. Wien's F-27 fleet is based in Fairbanks 
and can serve Whitehorse and Juneau as a natural adjunct of Wien's 


existing operations, thereby increasing aircraft utilization and other- 


wise effecting operating economies. These smaller, lower cost air- 
craft can provide faster, more frequent and more economical local 
service than Pan American's large aircraft. In addition, single carrier 
service will be reestablished between Juneau and points beyond Fairbanks 
on Wien’s system. Service can thus be specifically geared to the inter- 
city requirements of Alaska, providing an appropriate division of 
responsibilities between trunkline and local service, a division which 
the parties have perfected by a number of adjustments to their Alaska 
services over the past several years. The parties believe, therefore, 
that the route transfer for which approval is sought will create a 
rational, sound route pattern, which will materially benefit the public 
and the carriers alike. 

6. The foregoing factors merit and require prompt approval 
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of this application. Early action is also required by the necessity for 
Canadian approvals, which cannot be requested until the United States 
Government has acted. To facilitate expeditious handling, the parties 
will submit as promptly as possible supplemental exhibits to this 


application setting forth the information normally required in route 
transfer cases. The parties request the Board, on the basis of this 
information, to issue an Order to Show Cause and to set this down for 
expedited hearing. A proposed Order to Show Cause will be submitted 
as a supplemental exhibit. | 
WHEREFORE, Wien and Pan American respectfully pray that 

the Board enter an order approving the Purchase and Transfer Agree- 
ment and reissuing the certificates of the carriers in accordance there- 
with, that all proceedings in connection with this application be expedited 
in the manner suggested herein or in such other manner as the Board 
deems appropriate and, that the Board grant such other and further 
relief as to it may seem just and proper. 

Respectfully submitted, 

WIEN ALASKA AIRLINES, INC. 


By /s/ George Rayburn | 
Executive Vice President | 


PAN AMERICAN WORLD AIRWAYS, INC. 


By /s/ Harold E. Gray | 
Executive Vice President | | 


Dated: April 11, 1962 | 
New York, N. Y. 


[Certificate of Service and Exhibit A to Application Omitted] 


* * * *x * 
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EXHIBIT B 
AFFIDAVIT OF ARTHUR R. SCHOR 


Order No. E-18544 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 3rd day of July, 1962 
In the matter of the investigation of ) 
PACIFIC NORTHWEST-ALASKA Docket 13463, et al. 
AIR SERVICE ) 


ORDER ON RECONSIDERATION, DENYING STAY, 
CONSOLIDATING ADDITIONAL APPLICATIONS, ETC. 
Petitions for reconsideration of Order E-18120, entered on 
March 19, 1962, have been filed by Northern Consolidated Airlines Inc., 
and Northwest Airlines, Inc.; motions to consolidate additional applications 
have been filed by Alaska Airlines, Inc., Alaska Coastal-Ellis Airlines, 
Cordova Airlines, Inc., Northern Consolidated Airlines, Inc., North- 
west Airlines, Inc., and Pacific Northern Airlines, Inc; a motion for 
a stay of the proceeding has been filed by Pan American World Airways, 
Inc.; and Wien Alaska Airlines, Inc., has filed a motion to strike a certain 
part of an application filed by Northern Consolidated. Answers to these 
petitions and motions have been filed by a number of parties, as noted 
in more detail later herein. There has also been brought to our atten- 
tion a possibility for misunderstanding of the intent of Order E-18120 
with respect to the inclusion of applications by Alaska Airlines and 
Pacific Northern directed only to services between Seattle and Portland. 
The petition of Northern Consolidated for reconsideration, to 
which an answer has been filed by Alaska Airlines, requests that the 
scope of the proceeding be enlarged to include an additional issue of 
whether the service of Alaska Airlines over segment 2 of Route 128, 
between Anchorage and Nome via McGrath and Unalakleet, should be 
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suspended or terminated. It contends that the investigation as delineated 
in Order E-18120 contemplates the possibility that Alaska Airlines serv- 
ice between Fairbanks and Anchorage will be suspended or terminated, 
but it does not include provision for disposition in such an event of the 
remainder of Alaska's local Route 128 between Anchorage and Nome 
which would become "entirely separated and physically disconnected 


from all of the remainder of its routes and operations, ***.” The North- 


ern Consolidated motion to add its application in Docket 13531 is directed 
to extend Route 126 beyond McGrath to Nome via Unalakleet, which 
would result in an Anchorage-Nome service similar to that which Alaska 
Airlines can now provide over segment 2 of its Route 128. This motion 
is opposed by Alaska Airlines and the Bureau. | 

While the scope of the investigation contemplated by Order E- 
18120 includes the possibility of some changes being made in the Anchor- 
age-Fairbanks authority of Alaska Airlines as part of the ultimate re- 
vision in the Pacific Northwest-Alaska route pattern, the fact that such a 
change could conceivably result in disconnecting Alaska Airlines’ Anchor- 
age-Nome route from the rest of its operations does not warrant the ex- 
pansion of the proceeding to the extent sought by Northern Consolidated. 
The new issues inherent in such an expansion would be distantly related 
to the principal purpose of this proceeding, would unduly complicate the 
disposition thereof, and concurrent consideration is not essential to 
proper disposition of either Pacific Northwest- Alaska or Anchorage- 
Nome service matters. Accordingly, Northern Consolidated's petition 
for reconsideration and the related motion to consolidate Docket 13531 
will be denied. Since this application will not be considered at this time, 
the motion of Wien to strike the prayer for general relief therein will be 
dismissed without prejudice. : 

The petition of Northwest Airlines for reconsideration seeks: 

(1) elimination from the investigation of issues related to its 
Seattle-Anchorage turnaround service; (2) specific addition of an 


issue of whether the certificates and route | 
| 
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authorities of Alaska Airlines and Pacific Northern should be modified 
by merger, consolidation, route transfer, etc., or whether any of the 
mainland-Alaska routes of these carriers should be modified, suspended 
or terminated, and in the event the integration of Alaska Airlines and 
Pacific Northern is found to be in the public interest but not accomplished 
by these carriers, a limitation on the amount of subsidy that would be 
paid to them; and (3) clarification of the order insofar as it contemplates 
that final action with respect to Pan American's authority at Fairbanks 
shall not be effective until 60 days after the Board's decision in the 
Reopened Transpacific Route Case, Docket 7723, et al. Alaska Airlines 
and Pacific Northern filed answers opposing the Northwest petition in- 
sofar as it relates to them. 

In support of its request to eliminate the issue of restricting its 
Seattle-Anchorage turnaround rights, Northwest contends that such 
action might constitute a revocation of an important part of its certi- 
ficate and that the Board is without authority to make such a change. 

It also supports its request with a number of appendixes of historical 
traffic and schedule data purporting to establish that there is no basis 
upon which to conclude that its service should be restricted. The argu- 
ments advanced by Northwest and similar statistical data were considered 
prior to adopting Order E-18120 and Northwest has not advanced any 
reason to change the tentative conclusions at this time. It will be free, 

of course, to restate its legal arguments after the record is submitted 
and the statistical material can, and more properly should be, submitted 
in the course of the hearing. 

Insofar as the Northwest petition seeks the specific addition of 
issues related to possible changes in the certificates of Alaska Airlines 
and Pacific Northern, it is clear from Order E-18120 that the Board 
considers further investigation of merger possibilities under its direction 
would be fruitless and consideration of such possibilities will not be _ 
resumed until these carriers come to some agreement on their own. 
With respect to the specific addition of issues as to whether any of the 
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mainland-Alaska routes of these carriers should be modified, suspended, 


etc., such specific addition is not necessary. The scope of the investigation 
as now delineated by Order E-18120 is broad enough to allow submission 

of evidence on such issues as pointed to showing why and in what manner 
the conclusions derived from the study attached to the order calling for 

a three-carrier system should be modified, and the adoption of such 
modifications as may thus appear to be required by the public convenience 
and necessity. | 

With respect to the addition of specific issues related to the sub- 
sidy costs of the Alaska Airlines and Pacific Northern operation, this 
matter is more appropriately the function of the examiner in passing 
upon the materiality of evidence and its relevance to issues properly 
determined to be in the case. With respect to clarification of the recitals 
related to the effective date of any suspension of Pan American "at" 
Fairbanks, the petition strains to read into the order ambiguity which is 
not present or intended. 

Alaska Airlines filed two motions to consolidate additional applica- 
tions; one directed to Docket 13538, a joint application of Wien and Pan 
American for approval of a transfer of Pan American's Juneau-Whitehorse- 
Fairbanks authority to Wien, and the other directed to Docket 13581, an 
application of Alaska Airlines for a Juneau-Whitehorse-Fairbanks route. 
Answers favoring the inclusion of the transfer application were filed by 
Northwest and the Bureau, and answers opposing inclusion of both the 
transfer application and the application of Alaska Airlines were filed 
by Pan American/Wien, the State of Alaska, the city of Fairbanks and 
the Fairbanks Chamber of Commerce. Alaska Airlines suggests con- 
solidation of the transfer application since it involves a route segment 
explicitly placed in issue by Order E-1 8120 both in the proposal to 
terminate Pan American's service and the inclusion of the Wien appli- 
cation in Docket 9533. 

The answers opposing consolidation allege that the Peter agree- 
ment is the culmination of a two-year effort directed by Pan American 
and Wien and encouraged by the State of Alaska and the cities of Fairbanks 
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and Juneau to provide better service between these cities and to solve 
an equipment adaptability problem that intensified when Pan American 
put large jet aircraft in service on its Alaska division. They insist that 
the events leading up to and the final consummation of the agreement 
were in nowise related to a possible investigation such as that directed 
by Order E-18120 and that, contrary to an implication in the Alaska 
Airlines’ motion, there was no intent to predetermine one of the issues 
within the scope of that order. They ask that the Board follow its long- 
established policy of giving priority to agreement/transfer cases such 
as the present one and to avoid involving it in the more extended time that 
will be necessary to complete the overall investigation. 

While it is the normal policy of the Board to give prompt and 
separate treatment to applications for approval of transfer agreements 
such as the Pan American-Wien agreement, it appears that in this case 
the application for approval can more appropriately be heard as part of 
the investigation proceeding. There has already been consolidated here- 
in an application by Wien in Docket 9533 which seeks precisely the same 
authority that it would obtain from Fan American under the transfer 
agreement and it appears that Alaska Airlines is entitled to have its 
application in Docket 13581 for the same authority heard in this pro- 
ceeding. While, as Pan American and Wien point out in their answer in 
oppostion to the Alaska Airlines’ motion to include this application, 
both the application and motion should have been submitted within the 
time fixed for such filings in the prehearing conference notice,” we 
can only note this as a failure of the carrier to cooperate in the pre- 
parations for the conference. The filing was completed prior to the 
date of the prehearing conference which is the limit fixed by Rule 12 
of the Rules of Practice. 

The remaining motions to consolidate applications are those by 


Ly Alaska Airlines filed its motion to consolidate the transfer appli- 


cation within such time, April 17, 1962, but did not file its own appli- 
cation and motion until April 30, 1962 


Ex. B-Aff. of A.R. Schor (Cont'd.) 
113 i 
Alaska Coastal-Ellis Airlines as to Docket 13619, Juneau- 
Anchorage; Cordova Airlines as to Docket 13550, Icy Bay -Juneau; North- 
at west Airlines as to Docket 13551, Seattle/Portland- Anchorage- -Fairbanks; 
and Pacific Northern as to Docket 13526, removal of Juneau-Ketchikan 
d ; restriction. Each of these applications is directed to matters contem- 
plated by the scope of Order E-18120. 
As to the Northwest application in Docket 13551, we note that the 
: Bureau in its response filed on April 25, 1962, to the various | motions 
n r recommended consolidation, but at the prehearing conference it announced 
that | that upon further study it felt that the application was in part a ‘new filing” 
proscribed by ordering paragraph 2 of Order E-18120 and that it should 
be consolidated only to the extent that it related to an intra- epee 
ts Anchorage-Fairbanks route, in conformance with this paragraph. While 
the Bureau is correct in its position taken at the prehearing conference, 
of it appears to us on further study that strict interpretation of the pro- 
2re- scription against new filings would work an inconsistency in the proper 
processing of the investigation. While ordering paragraph 2 of Order 
E-18120 did proscribe certain new filings, it at the same time consol- 
idated the application of Pan American in Docket 9764 which | seeks prac- 
tically the same authority that Northwest seeks in Docket 13551. It 
appears therefore that the Northwest application should be SEE 


>in 
in its entirety. 

As to the Alaska Coastal-Ellis application in Docket 13619, it 
appears that it was filed, together with the accompanying motion for 
consolidation on May 17, 1962, one month after the time fixed for filing 
such motions in the prehearing conference notice and 15 days after the 
expiration of the time allowed by the Rules of Practice. Cordova Air- 
lines and Pacific Northern have filed timely answers objecting to the 
consolidation. As "good cause" for the late filing, Alaska Coastal 
alleges that its officers were essentially preoccupied with many details 
li- relating to the recent integration of Alaska Coastal and Ellis Airlines 
b | and did not have the opportunity to focus upon the motion of Cordova 


y 


Ex. B - Aff. of A-R. Schor (Cont'd) 

114 
Airlines to include this carrier's application in Docket 13550. It 
appears that Alaska Coastal-Ellis had adequate notice of the fact that 
issues relating to service between Juneau and Anchorage would be con- 
sidered. It filed a petition for leave to intervene in the case on April 16, 
1962, was represented at the prehearing conference on May 2, 1962, 
and notice of the position of the Bureau that the Cordova application 
should be included was available to Alaska Coastal at the time, if not 
before. Under the circumstances, the Board finds that Alaska Coastal 
has failed to clearly show good cause for the late filing as required 
by Rule 12(b) of the Rules of Practice. 

The Pan American motion to stay the proceeding was filed on 
April 16, 1962, and improperly addressed to the Board, since an 
examiner had been designated to conduct the proceeding. At the pre- 
hearing conference, the examiner advised the parties that it would not 
be necessary to recast the motion for action thereon by him and that 
he would consider a request to refer it to the Board pursuant to Rule 
18(e). In view of the underlying nature and the far-reaching effect of 
a grant of the motion, the examiner has referred it to the Board along 
with the other matters disposed of by this order. Answers opposing 
the motion have been filed by Alaska Airlines and the Bureau. 

Tne basis for the motion is that Pan American has filed Civil 
Action No. 1236-62 in the United States District Court for the District 
of Columbia seeking a declaratory judgment and injunctive relief from 
the action of the Board contained in Order E-18120 insofar as said order 
directs that a “termination” of Pan American's Alaska Route FAM 20 
be considered as part of the proceeding. A copy of the complaint is 
attached to the motion. No action has yet been taken by the court either 
on the merits or on a motion to dismiss that has been filed on behalf 
of the Board. 

The essence of the complaint is that the Board does not have 
statutory authority to accomplish the result tentatively arrived at in 
the study attached to Order E-18120. Pan American could have, and 
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still may, of course, assert this same position to the Board in the course 
of and at the completion of the investigation. The Board may or may not 
reach a similar legal conclusion when the case is submitted to it. But 
by its action in Order E-18120 and by this order, the Board as of this 
time is asserting lawful authority to take the action complained of, 
assuming the record made at the hearing establishes that the public con- 
venience and necessity so require. 

Thus, the Board conceives the request for a stay as directed to 
its sound discretion and it is considered and acted upon on that basis. 

Pan American alleges that it will sustain irreparable losses if this 
proceeding continues and that it would be improper and wasteful to go 
through the motions of processing the case while the District Court 
action is pending. The only monetary losses apparent to the Board which 
may attach to Pan American by the processing of the case are those 
which would normally attach to its participation in any proceeding before 
the Board. On the other hand, it is equally apparent to the Board, as 
expressed in Order E-18120, that matters of serious public interest 

and concern are now present and continuing, and possibly worsening, 

in the air transportation pattern as it is now constituted between the 
Pacific Northwest and Alaska. The Board finds that these public interest 
factors heavily outweigh the monetary costs which may attach to Pan 
American as a result of its participation in the investigating SESE: 
Accordingly, the motion to stay will be denied. 

The possibility for misunderstanding of Order E- 18120 with respect 
to services between Seattle and Portland appears to arise from the rather 
clear statements in the order that the applications consolidated therein 
by ordering paragraph 5 are to be considered only insofar as they request 
additional authority between Seattle and Portland, on the one hand, and 
Anchorage, Fairbanks, etc., on the other hand, while two of the applications 
so consolidated (Alaska Airlines, Docket 11678 and Pacific Northern, 
Docket 11685) are confined to authority which would pert the carriage 
of traffic only between Seattle and Portland. 
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The examiner has interpreted Order E-18120 as permitting con- 
sideration of all applications consolidated therein only to the extent 
that they request additional authority between Seattle and Portland, on 
the one hand, and the Alaska points on the other; as not permitting 
consideration of requests for additional authority which will permit 
the movement of traffic only betwen Seattle and Portland; and that since 
the two applications mentioned are confined to movement of such local 
traffic, they will not be considered for the purpose of awarding such 
authority in the event the certificate authorities of Alaska Airlines 
and Pacific Northern to serve Portland are eliminated. 

The examiner is correct in his interpretation of Order E-18120 
insofar as he will not consider the award of additional authority to 
either Alaska Airlines or Pacific Northern with respect to carrying 
local traffic between Portland and Seattle. However, on further consid- 
eration of our action in consolidating these two applications into the 
investigation, it appears that all possibility of misunderstanding will 
be avoided if they are not included and are returned to the docket. 
Their status can be re-examined upon conclusion of this proceeding. 

ACCORDINGLY, IT IS ORDERED: 

1. That the petition of Northern Consolidated Airlines, Inc., for 
reconsideration of Order E-18120 and its motion to consolidate into 
this proceeding its application in Docket 13531 be and they hereby are 
denied; 

2. That the motion of Wien Alaska Airlines, Inc., to strike part 
of the application of Northern Consolidated Airlines, Inc., in Docket 
13531 be and it is hereby dismissed, without prejudice; 

3. That the petition of Northwest Airlines, Inc., for reconsider- 
ation of Order E-18120 be and it is hereby denied; 

4. That the motions of Alaska Airlines, Inc., to consolidate the 
joint application of Pan American World Airways, Inc., and Wien 
Alaska Airlines, Inc., in Docket 13538, and the application of Alaska 
Airlines, Inc., in Docket 13581 be and they are hereby granted; 
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5. That the motion of Alaska Coastal-Ellis Airlines to consolidate 
its application in Docket 13619 be and it is hereby denied, | 

6. That the applications of Alaska Airlines, Inc., in Docket 13581, 
Pacific Northern Airlines, Inc., in Docket 13526, Northwest Airlines, 
Inc., in Docket 13551 and Pan American World Airways, Inc /Wien 
Alaska Airlines, Inc., in Docket 13538 be and they are hereby consol- 
idated for hearing and decision in this proceeding; 

7. That the application of Cordova Airlines, Inc., in Docket 13550 
insofar as it requests an extension of its Route 124 from Icy Bay to 
Juneau be and it is hereby consolidated for hearing and decision in this 
proceeding and the remaining portion thereof is dismissed, without pre- 
judice; 

8. That the applications of Alaska Airlines, Inc., in Docket 11678, 
and Pacific Northern Airlines, Inc., in Docket 11685, heretofore consol- 
idated into this proceeding be severed herefrom and returned to the 
docket; and 

9. That the motion of Pan American World Airways, Ine. ., fora 


stay of the proceeding be and it is hereby denied. 


By the Civil Aeronautics Board: | 
HAROLD R. SANDERSON © 
(SEAL) Secretary 


EXHIBIT C 
AFFIDAVIT OF ARTHUR R. SCHOR 


Order No. E- £0 
ORDER 


Question has arisen concerning the interpretation to be placed on 
certain language appearing in our prior orders in this proceeding in 
its relationship to the provisions of Section 401 (g) of the Federal Aviation 
Act. That section authorizes the Board to "alter, amend, modify, or 
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suspend . . ., in whole or in part,” any certificate of public convenience 
and necessity. Paragraph 1 of Order E-18120 instituted an investigation 
to determine whether the public convenience and necessity requires 
“the alteration, amendment, modification, suspension, termination, or 
renewal, in whole or in part" of certain specified certificate authoriza- 
tions held by Alaska Airlines, Inc., Northwest Airlines, Inc., Pacific 
Northern Airlines, Inc., and Pan American World Airways, Inc. The ques- 
tion of interpretation relates to the use of the word "termination." 

In the Board's view, the certificate of public convenience and 
necessity to which Section 401 (g) has reference is the over-all or entire 
operating authority held by a carrier, and its power to alter, amend or 
modify certificate authority in this respect is not affected by the circum- 
stance that a particular carrier may hold one or more separate documents 
entitled certificate” or that the particular authorization affected is set 
forth in a separate document of authorization. See Alaska Route Modifi- 
cation Case, 17 C.A-B. 943, 959 (1953). Rather, the propriety of our 
action under Section 401 (g) with respect to any particular carrier holding 
several separate certificates of public convenience and necessity is not 
to be determined in the light of the single certificate directly involved, 
but rather in terms of the effect upon the carrier as a whole. See Alaska 
Airlines v. Civil Aeronautics Board, 285 F.2d 672 (C.A.D.C. 1960); 
Panagra Terminal Investigation, 4 C.A-B. 670 (1944). Here, our prior 
prior orders (E-18120 and E-18544 on reconsideration, etc.) made plain 
that the Board proposed an investigation into the over-all route structure 
in relation to a so called Pacific Northwest Alaska service, and that 
The Board as a culmination of that investigation intended to be in a posi- 
tion to take any action within its legal authority which is required by the 
public convenience and necessity. One possible such action would be the 
alteration, amendment, or modification of existing authorizations in such 
fashion as to delete therefrom the authority to serve particular points 
or route segments, and it was to this possibility that the word “termina- 
tion” referred. Any such "termination,'’ however, in our view 


. 
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would be an alteration modification, or amendment of the carrier's 
basic operating authority (i.e., the totality of the services which it 

is authorized to perform by reason of a certificate, or certificates, 

of public convenience and necessity) and the propriety or impropriety 
of such an action necessarily would be required to be determined in 

the light of the carrier's system and in the principles heretofore stated. 
To remove any doubts as to our intentions and views on this point, 

IT IS ORDERED that Paragraph 1 of Order E-18120, dated 
March 19, 1962, be and hereby is amended to provide as follows: 

1. "That an investigation be and it hereby is instituted to determine 
whether the public convenience and necessity require, and the Board 
should order, the alteration, amendment, modification, suspension, or 
renewal, in whole or in part and including but not limited to the possible 
deletion of existing points or route segments, of the certificates of 
Alaska Airlines, Inc., for routes 128 and 138; Northwest Airlines, Inc., 
for routes 129 and 140; Pacific Northern Airlines, Inc., for routes 
139 and 142; and Pan American World Airways, Inc., for Alaskan route 
FAM-20; insofar as Pacific Northwest-Alaska air transportation is 
concerned, in accordance with the tentative conclusions set /forth in the 
attached study;" 

By the Civil Aeronautics Board: 

HAROLD R. SANDERSON 
Secretary 
(SEAL) 


[ Filed July 12, 1962] 


AFFIDAVIT IN SUPPORT OF DEFENDANTS'MOTION FOR 
SUMMARY JUDGMENT 


District of Columbia) ss 


George Stillwagon, being duly sworn according to law, hereby says 
and deposes that: 

1. Iam an employee of the Civil Aeronautics Board, am Assistant 
Chief, Research and Statistics Division. Office of Carrier Accounts and 
Statistics, and as part of my duties am required to read and analyze re- 
ports which are required to be filed by law by all certificated carriers. 

2. Pan American World Airways. Inc. (Pan American), is a cer- 
tificated air carrier and possesses ten "certificates of public convenience 
and necessity” which are attached hereto, made a part hereof, and marked 
Exhibits A to J, inclusive. 

3. Under the above described certificates, and according to the 
Board's records, Pan American is authorized to fly from the United 
States mainland on ten routes to serve approximately 48 countries, and 
123 points. Its unduplicated route mileage covers 7 0,472 miles, and its 
Alaskan route (FAM-20) involves 1,574 miles. 

4. According to the reports filed by Pan American with the Board, 
the carrier has sustained an annua! operating loss for the years 1957 - 
1961, inclusive, in its Alaskan operations which ranges trom $671, 000 to 
$2,016,000, and during the year 1961. sustained an operating loss of 
$671,000. 

5. According to Pan American's reports during the years 1957- 
1961 the carrier enjoyed a systemwide operating profit ranging from 
$6, 191, 000 to $23,099, 000, and during the year 1961, its systemwide 
operating profit amounted to $22,781. 000. 

6. Pan American's operating expenses, revenue ton-miles, and 
revenue plane-miles for its Alaskan operations and systemwide opera- 


tions for the year 1961 are as follows: 
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Alaskan Systemwide 
Category Operations Operations | 


Operating revenue $5,032, 000 $458, 054, 000 

Operating expense 5,703, 000 435, 273, 000 

Revenue ton-miles 9, 684, 000 883, 547, 000 

Revenue plane-miles 1, 661, 000 101, 504,000 

7. Pan American's route FAM-20 represents 2.2 percent of its 
total system route mileage and its gross operating revenues for 1961 


from its Alaskan operations represent 1.1 percent of its systemwide 


gross revenues. 
8. According to their reports, Alaska Airlines, Inc., Northwest 


Airlines, Inc., and Pacific Northern Airlines, Inc., show the following 
| 
amounts of subsidy revenue: 


1957 $4, 003, 000 
1958 3, 929, 000 
1959 3, 862, 000 
1960 4, 146,000 
1961 3, 709, 000 


/s/ George Stillwagon 
[JURAT] 


EXHIBIT "A" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-16287 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as reissued) 


for Route 117 
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PAN AMERICAN WORLD AIRWAYS, INC., 


is hereby authorized, subject to the provisions hereinafter set forth, 

the provisions of Title IV of the Federal Aviation Act of 1958, and the 
orders, rules, and regulations issued thereunder, to engage in air trans- 
portation with respect to persons, property, and mail, as follows: 


1. Between the coterminal points Seattle-Tacoma, Wash., and 
Portland, Oreg., and the terminal point Honolulu, Hawaii; 

2. Between the coterminal points San Francisco and Los Angeles, 
Calif., and the intermediate point Honolulu, Hawaii. 


The service herein authorized is subject to the following terms, 
conditions, and limitations: 
(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may 
be authorized by the Board. 
(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to 
serve such point prior to the effective date of this certificate. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board, the holder may, in addition to the ser- 
vice herein expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto. 
(3) The holder shall not carry persons, property, or mail which 
(a) originate at Seattle-Tacoma, Wash., and terminate at Portland, 
Oreg., or originate at Portland, Oreg., and terminate at Seattle- 
Tacoma, Wash., or (b) originate at San Francisco, Calif., and 
terminate at Los Angeles, Calif., or originate at Los Angeles, 
Calif., and terminate at San Francisco, Calif. 


The exercise of the privileges granted by this certificate shall be 
subject to such reasonable terms, conditions, and limitations required by 
the public interest as may from time to time be prescribed by the Board. 
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This certificate shall be effective on March 20, 1961: Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the time- 
ly filing of a petition or petitions seeking reconsideration of the Board's 
order of January 18, 1961 (Order E-16286), may by order or orders ex- 
tend such effective date from time to time. 

IN WITNESS WHEREOF, the Civil Aeronautics Board rs caused 
this certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the 18th day of January, 1961. 


/s/ Robert C. Lester : 
Secretary 


(SEAL) | 
Certified to be a true copy of the original: 


/s/ Mabel McCart 
Certifying Officer 
Civil Aeronautics Board 


EXHIBIT "B" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-3797 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as reissued) 


PAN AMERICAN WORLD AIRWAYS, INC., 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons and property, except mail, as 
follows: | 


Between the terminal point Cristobal, Canal Zone, and the terminal 
point Balboa, Canal Zone. 
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The holder shall render service between the terminal points herein 
specified, except as temporary suspensions of service may be authorized 
by the Board. The holder may continue to serve regularly any point 
named herein through the airport last regularly used by the holder to 
serve such point prior to the date of issuance of this certificate, as re- 
issued. 

The exercise of the privileges granted by this certificate, as re- 
issued, shall be subject to such reasonable terms, conditions, and limita- 
tions required by the public interest as may from time to time be pre- 
scribed by the Board. 

The exercise of the privileges granted by this certificate, as re- 
issued, shall be and remain subject to the provisions of the Act of July 9, 
1937, (50 Stat. 486; U.S.C. Title 48, sec. 1314a) and to any regulations 
which have been or may hereafter be issued by the President under the 
Act. 

This certificate, as reissued, shall be effective on January 3,1950. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused this 
certificate, as reissued, to be executed by its Chairman and the seal of 
the Board to be affixed hereto, attested by the Secretary of the Board on 
the 13th day of January, 1950. 


(SEAL) /s/ Joseph J. O'Connell, Jr. 
Chairman 


A True Copy: 
x * 


x 


EXHIBIT "'C" 
(Affidavit of George Stillwagon) 


Issued Pursuant 
to Order No. E-11719 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Roxte No. 132 
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PART I 
PAN AMERICAN WORLD AIRWAYS, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in 
foreign air transportation with respect to persons, property and mail, 
as follows: 
1. (a) Between the co-terminal points Chicago, Ill. , Detroit, 
Mich., Philadeplhia, Pa., New York, N. Y., and Boston, Mass.; 
(b) Between the co-terminal points Los Angeles and San 
Francisco, Calif., Seattle, Wash., and Portland, Oreg.; 


the intermediate points The Azores, Lisbon, Portugal; Barcelona, 
Spain; Nice and Marseilles, France; and the terminal point Rome, 
Italy; and between the intermediate point Lisbon, Portugal; and the 
terminal point London, England; Provided, That Bermuda may be 
included as an intermediate point if and when required by weather 
conditions; | 
2. (a) Between the co-terminal points Chicago, Il., Detroit, 
Mich., Philadelphia, Pa., New York, N. Y., and Boston, Mass.; 
(b) Between the co-terminal points Los Angeles and San 
Francisco, Calif., Seattle, Wash., and Portland, Oreg.; 


an intermediate point in Newfoundland, Canada; the intermediate 
points Foynes and Dublin, Ireland; and the terminal point London, 
England; and 


3. Between the terminal point San Juan, P. R., the intermediate 
points The Azores, Lisbon, Portugal; Madrid, a and the ter- 
minal point Rome, Italy; 
except that if a flight which shall have been commenced via the inter - 
mediate points listed under paragraph 1 above or via the intermediate 
points listed under paragraph 2, as the case may be, cannot be completed 
via the scheduled intermediate points because of weather conditions, such 
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flight may proceed via one or more of the intermediate points listed 
under the other paragraph even though such weather conditions are known 
previous to commencement of such flight; and that during such times 
as New York, N. Y., is not usable as a terminal because of weather or 
climatic conditions, the holder shall use Baltimore, Md., or any of the 
other authorized terminal points within the United States as listed in 
paragraphs 1(a) and 2(a) above, as a terminal in lieu of New York, N. Y. 
The service authorized in this Part I is subject to the following 
terms, conditions and limitations: 


(1) The holder shall render service to and from each of the points 
named in this Part I, except as temporary suspensions of service 
may be authorized by the Board, and may begin or terminate, or 
begin and terminate, trips at points short of terminal points. 


(2) The holder may (a) continue to serve regularly any point named 
in this Part I through the airport last regularly used by the holder 
to serve such point prior to the effective date of this certificate, 

as amended, and (b) continue to maintain regularly scheduled non- 
stop service between any two points not consecutively named in this 
Part I if nonstop service was regularly scheduled by the holder be- 
tween such points on the effective date of this certificate, as amend- 
ed. Upon compliance with such procedure relating thereto as may 
be prescribed by the Board, the holder may, in addition to the 
service hereinabove expressly prescribed, regularly serve a point 
named in this Part I through any airport convenient thereto, and 
may render scheduled nonstop service between any two points not 
consecutively named in this Part I, between which such service 

is authorized in this Part I. 


(3) In providing service over any part of segment 3 in this Part I, 
the holder shall not render single plane service between Madrid 


and any point in the continental United States other than Miami, Fla. 
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PART I 


Pan American World Airways, Inc., is hereby authorized, subject 
to the provisions hereinafter set forth, the provisions of Title IV of the 
Civil Aeronautics Act. of 1938, as amended, and the orders, rules and 
regulations issued thereunder, to engage in foreign air transportation 


with respect to persons, property and mail, as follows: 
1. (a) Between the co-terminal points Chicago, Ill., Detroit, 
Mich. , Philadelphia, Pa., New York, N. Y., and Boston, Mass.; 


(b) Between the co-terminal points Los Angeles and San 
Francisco, Calif., Seattle, Wash., and Portland, Oreg.; 
intermediate points with the following areas: 


Newfoundland, Canada; 
Labrador; 

Greenland; 

Iceland; 

Ireland; 

United Kingdom, including 
Northern Ireland; 

The intermediate point Paris, 
Belgium; 

Netherlands; 

Denmark; 

Norway; 

Sweden; 

Finland; 

Estonia; 

Lativia; 

Lithuania; 

Germany; 

Poland; 

The intermediate point Leningrad, U. s. S.R.; 
Czechoslovakia; 

Austria; 

Hungary; 

The intermediate point Rome, Italy; 
Yugoslavia; 

Rumania; 

Bulgaria; 

Turkey; 

Lebanon; 

Syria; 

Iraq; 


Ex. C, Aff. of Stillwagon(Cont'd) 
128 


Iran; 

Afghanistan; 
and intermediate and co-terminal points within Pakistan and that 
portion of India which lies north of the twentieth parallel, and the 
co-terminal point Moscow, U.S.S.R. 


The approved service plan designating the specific points to be 
served by the holder whithin each area described above in this Part I 
shall be determined in accordance with such procedure as may from time 
to time be prescribed by the Board. 

The service authorized in this Part II is subject to the following 
terms, conditions, and limitiations: 

(1) Areas in Europe defined in terms of countries in this Part I 

shall be deemed to refer to areas within the boundaries of such 

countries as they existed on January 1, 1937. All areas, other than 
in Europe, defined in terms of countries in this Part I shall be 
deemed to refer to areas within the boundaries of such countries 

as they exist on the effective date of this certificate, as amended. 


(2) The holder shall render service to and from each of the points 
in the approved service plan as fixed from time to time and to and 
from each of the points named specifically herein, except as tem- 
porary suspensions of service may be authorized by the Board; and 
shall not render service to any point not included in the approved 
service plan as fixed from time to time or not included among the 
points named specifically here. The holder may begin or terminate, 
or begin and terminate, trips at points short of terminal points. 


(3) The holder may (a) continue to serve regularly any point desig- 


nated in its approved service plan through the airport last regularly 
used by the holder to serve such point prior to the effective date of 
this certificate, as amended; and (b) continue to maintain regularly 
scheduled nonstop service between any two points not consecutively 
designated in its approved service plan if nonstop service was 
regularly scheduled by the holder between such points prior to the 
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effective date of this certificate, as amended. Upon compliance 
with such procedure as may be prescribed by the Board, the holder 
may in addition to the service hereinabove expressly prescribed, 
regularly serve a point authorized to be served pursuant to the 
approved service plan as fixed from time to time through any air- 
port convenient thereto, and may render scheduled nonstop service 
omitting one or more of the intermediate points authorized to be 
served pursuant to the approved service plan as fixed from time 

| 


to time. 


(4) The exercise of the authority granted herein shall be subject 
to there being first obtained from the appropriate foreign govern- 
ment such operating rights as may be necessary. 


PART I 


Whenever refueling stops are made at points in Canada on services 


authorized in this certificate, as amended, through passengers on such 
services may be given stopover privileges at such points. | 

Notwithstanding any other provisions of this certificate, | as amended, 
the holder shall at all times conduct its operations in accordance with all 
treaties and agreements between the United States and other countries, 
and the exercise of the privileges granted by this certificate, as amended, 
shall be subject to compliance with such treaties and agreements and to 
any orders of the Board issued pursuant to, or for the purpose of requir- 
ing compliance with, such treaties and agreements. The exercise of the 
privileges granted by this certificate, as amended, shall be subject to 
such reasonable terms, conditions, and limitations required by the public 
interest as may from time to time be prescribed by the Board. 

This certificate, as amended, shall be effective sixty days after the 
date of its approval by the President of the United States: Provided, how- 
ever, That prior to the date on which this certificate, as amended, would 
otherwise become effective the Board either on its own initiative or upon 
the timely filing of a petition or petitions seeking reconsideration of the 
Board's order of July 26, 1957 (Order No. E-11719), insofar as such 
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order authorizes the issuance of this certificate, as amended, may by 
order or orders extend such effective date from time to time. 

The authorizations in Part I of this certificate, as amended, with 
respect to segment 3, and with respect to the co-terminal points Chicago, 
Ill., Detroit, Mich., Philadelphia, Pa., Boston, Mass., Seattle, Wash., 
and Portland, Oreg.; and the intermediate points Barcelona, Spain; Nice, 
France; and Rome, Italy, and the authorizations in Part II of this certifi- 
cate, as amended, shall continue in effect up to and including July 4, 1959. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate as amended, to be executed by its Chairman and the seal 
of the Board to be affixed hereto, attested by the Secretary of the Board, 
on the 26th day of July, 1957. 


/s/ James R. Durfee 
Chairman 


(SEAL) 
meee A True Copy: * * * 


EXHIBIT "D" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-11719 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route No. 133 


PAN AMERICAN WORLD AIRWAYS, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 


and the orders, rules, and regulations issued thereunder, to engage in 


foreign air transportation with respect to persons, property, and mail, 
as follows: 
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Between the terminal point New York, N. Y., the intermediate 


points Boston, Massachusetts, The Azores, Lisbon, Portugal, 
Madrid, Spain, Casablanca, French Morocco, Dakar, French 
West Africa, Monrovia, Liberia, Accra, Ghana, and Leopold- 
ville, Belgian Congo, and the terminal point Johannesburg, Union 
of South Africa. 


The service herein authorized is subject to the following terms, 


conditions, and limitations: 


(1) Notwithstanding any other provisions of this certificate, as 
amended, the holder shall at all times conduct its operation in 
accordance with all treaties and agreements between the United 
States and other countries, and the exercise of the privileges 
granted by this certificate, as amended, shall be subject to compli- 
ance with such treaties and agreements and to any orders of the 
Board issued pursuant to, or for the purpose of ily compli- 
ance with, such treaties and agreements. 

(2) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board, and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(8) The holder may (a) continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended, 
and (b) continue to maintain regularly scheduled nonstop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
on the effective date of this certificate, as amended. Upon com- 
pliance with such procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service hereinabove 
expressly prescribed, regularly serve a point named herein through 
any airport convenient thereto, and may render scheduled nonstop 
service between any two points not consecutively named herein, be- 
tween which such service is authorized hereby. 
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(4) The exercise of the authority granted herein shall be subject 

to there being first obtained from the appropriate foreign govern- 
ments such operating rights as may be necessary. 

(5) Flights serving Madrid, Spain, shall originate at New York, 

N. Y., and terminate at Johannesburg, Union of South Africa, or 
originate at Johannesburg, Union of South Africa, and terminate 

at New York, N. Y. 

The exercise of the privileges granted by this certificate, as amend- 


ed, shall be subject to such reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be prescribed by 


the Board. 
This certificate, as amended, shall be effective sixty days after the 


date of its approval by the President of the United States, and shall con- 
tinue in effect up to and including July 4, 1959: Provided, however, That 
prior to the date on which this certificate, as amended, would otherwise 


become effective the Board, either on its own initiative or upon the filing 
of a petition or petitions seeking reconsideration of the Board's order of 
July 26, 1957 (Order No. E-11719), insofar as such order authorizes the 
issuance of this certificate, as amended, may by order or orders extend 
such effective date from time to time. 
IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 

this certificate, as amended, to be executed by its Chairman and the seal 
of the Board to be affixed hereto, attested by the Secretary of the Board 


on the 26th day of July, 1957. 


/s/ James R. Durfee 
Chairman 


(SEAL) 
voy Y A True Copy: * * * 
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EXHIBIT "“E" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-3797 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as reissued) 


PAN AMERICAN WORLD AIRWAYS, INC., 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as; amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
foreign air transportation with respect to persons, property, and mail, 
as follows: 


Between the co-terminal points New York, N. Y., and Boston, Mass., 
and the terminal point Bermuda; except that Baltimore, ‘Md., Nor- 
folk, Va., or Charleston, S. C., may be used as a co-terminal 

point instead of New York, N. Y., or Boston, Mass., when weather 
conditions render it necessary. 


The service herein authorized is subject to the following terms, con- 


ditions, and limitations: 


(1) Notwithstanding any other provision of this certificate, as re- 
issued, the holder shall at all times conduct its operations in accor- 
dance with all treaties and agreements between the United States 
and other countries, and the exercise of the privileges granted by 
this certificate, as reissued, shall be subject to compliance with 
such treaties and agreements and to any orders of the Board issued 
pursuant to, or for the purpose of requiring compliance’ with, such 
treaties and agreements. 


(2) The holder shall render service to and from each of the points 
named herein except as temporary suspensions of service may be 
authorized by the Board. 


(3) The holder may continue to serve regularly any point named 


Ex.E, Aff. of Stillwagon(Cont'd) 


134 


herein through the airport last regularly used by the holder to serve 
such point prior to the date of issuance of this certificate, as re- 
issued. Upon compliance with such procedure relating thereto as 
may be prescribed by the Board, the holder may, in addition to the 
service hereinabove expressly prescribed, regularly serve a point 
named herein through any airport convenient thereto. 


The exercise of the privileges granted by this certificate, as re- 
issued, shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to time be 
prescribed by the Board. 

This certificate, as reissued, shall be effective on January 3, 1950. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate, as reissued, to be executed by its Chairman and the 
seal of the Board to be affixed hereto, attested by the Secretary of the 
Board, on the 13th day of January, 1950. 


/s/ Joseph J. O'Connell, Jr. 
Chairman 


(SEAL) 
~~ oY A True Copy: * * * 


EXHIBIT "F" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-9247 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


PANAMERICAN WORLD AIRWAYS, INC., 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in air 
transportation with respect to persons, property and mail, as follows: 
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Between the terminal point Seattle-Tacoma, Wash., the intermediate 
points Ketchikan and Juneau, Alaska, Whitehorse, Yukon Territory, 
Canada, and the terminal point Fairbanks, Alaska. | 


The service herein authorized is subject to the following, terms, 


conditions and limitations: 


(1) Notwithstanding any other provision of this certificate, as a- 
mended, the holder shall at all times conduct its operations in 


accordance with all treaties and agreements between the United 
States and other countries, and the exercise of the privileges grant- 
ed by this certificate, as amended, shall be subject to compliance 
with such treaties and agreements and to any orders of the Board 
issued pursuant to, or for the purpose of requiring compliance with, 
such treaties and agreements. | 


(2) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or r begin and 
terminate, trips at points short of terminal points. : 


(3) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder toserve 
such point prior to the effective date of this certificate, as amended; 
and may continue to maintain regularly scheduled nonstop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre- 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any.two points not consecutively named 
herein, between which service is authorized hereby. 


(4) The holder shall not engage in local air transportation between 
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Ketchikan and Juneau, Alaska, except on flights which originate or 
terminate at Seattle-Tacoma, Wash. 


The exercise of the privileges granted by this certificate, as amend- 
ed, shall be subject to such other reasonable terms, conditions and 
limitations required by the public interest as may from time to time be 
prescribed by the Board. 

This certificate, as amended, shall be effective sixty days after 
the date of its approval by the President of the United States: Provided, 
however, That prior to the date on which this certificate, as amended, 
would otherwise become effective the Board, either on its own initiative 
or upon the timely filing of a petition or petitions seeking reconsideration 
of the Board's order of May 25, 1955 (Order No. E-9247), insofar as 
such order authorizes the issuance of this certificate, as amended, may 
by order or orders extend such effective date from time to time. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate, as amended, to be executed by its Chairman, and the 
seal of the Board to be affixed hereto, attested by the Secretary of the 
Board, on the 25th day of May, 1955. 


/s/ Ross Rizley 
Chairman 


(SEAL) 
See A True Copy: * * * 


EXHIBIT "G" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-18010 


TEMPORARY CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
for Route 149 
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| 
PAN AMERICAN WORLD AIRWAYS, INC. | 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Federal Aviation Act of 1958, and the orders, 
rules, and regulations issued thereunder, to engage in foreign air trans- 
portation with respect to persons, property, and mail, as follows: 


Between the terminal point New York, N. Y.- Newark, N. J., and 
the co-terminal points Montego Bay and Kingston, Jamaica. 


The service herein authorized is subject to the following terms, 


conditions, and limitations: 


(1) Notwithstanding any other provision of this certificate, the 
holder shall at all times conduct its operations in accordance with 
all treaties and agreements between the United States and other 
countries, and the exercise of the privileges granted by this certi- 
ficate shall be subject to compliance with such treaties and agree- 
ments, and to any orders of the Board issued pursuant to, or for 
the purpose of requiring compliance with, such treaties and agree- 


ments. 


| 
(2) The holder shall render service to and from each of the points 


named herein, except as temporary suspensions of service may be 


authorized by the Board. | 
| 


(3) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate. | Upon com- 
pliance with such procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service herein- 
above expressly prescribed, regularly serve a point named herein 
through any airport convenient thereto. 


(4) The exercise of the authority granted herein shall be subject to 
there being first obtained from the appropriate foreign CoS 
such operating rights as may be necessary. 
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(5) Nonstop flights scheduled between New York, N. Y.- Newark, 

N. J., and the co-terminal points Montego Bay or Kingston, Jamaica, 
shall originate at New York, N. Y.- Newark, N. J., and terminate 
at Montego Bay or Kingston, Jamaica, or shall originate at Montego 
Bay or Kingston, Jamaica, and terminate at New York, N. Y.- 
Newark, N. J. 


The exercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditions, and limitations re- 
quired by the public interest as may from time to time be prescribed by 
the Board. 

This certificate shall be effective on February 8, 1962, and shall 
continue in effect for a period of three years or until sixty days after 
final decision in the contemplated Caribbean Area Route Investigation, 
whichever shall first occur. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 


this certificate to be executed by the Secretary of the Board, and the seal 


of the Board to be affixed hereto, on the 15th day of January, 1962. 


/s/ Harold R. Sanderson 
Secretary 


(SEAL) 
a A True Copy: * * * 


EXHIBIT "H" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-17349 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route 136 


PAN AMERICAN WORLD AIRWAYS, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Federal Aviation Act of 1958, as amended, 


Ex.H, Aff. of Stillwagon(Cont'd) 
| 


139 


and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons, property, and mail, as follows: 


I. Between the terminal point Buenos Aires, Argentina; the intermedi- 
ate points (a) Montevideo, Uruguay; Porto Alegre and Sao Paulo, 
Brazil; or (b) Asuncion, Paraguay; Iguassu Falls, Curityba, and 
Sao Paulo, Brazil; and beyond Sao Paulo, Brazil, the intermediate 
points Rio de Janeiro, Barreiras, and Belem, Brazil; Cayenne, 
French Guiana; Paramaribo, Dutch Guiana; Georgetown, British 
Guiana; and Port of Spain, Trinidad, and | 


A. beyond Port of Spain, Trinidad, the intermediate points Barbados, 
W.I.; Fort de France, Martinique; Pointe a Pitre, Guadeloupe; St. 
Johns, Antigua, W.I.; St. Maarten, N.W.I.; St. Croix, V.I.; 
Charlotte Amalie, St. Thomas, V.I.; and San Juan, P.R., and 


1. beyond San Juan, the co-terminal points Boston, Mass.; 
New York, N.Y.- Newark, N.J.; Philadeplhia, Pa.; Washington, 
D.C.; and Baltimore, Md.; and 


2. beyond San Juan, the intermediate point Ciudad Trujillo, 
Dominican Republic, and 


(a)- beyond Ciudad Trujillo, the terminal point New York, 
N.Y.; and | 


(b) beyond Ciudad Trujillo, the intermediate points Port-au- 
Prince, Haiti; Santiago, Cuba; Kingston and Montego Bay, 
Jamaica; Camaguey, Cuba; and the terminal point Miami, Fla.; 
and | 
B. beyond Port of Spain, Trinidad, the intermediate points Maturin, 


Barcelona, and Caracas, Venezuela; and 


1. beyond Caracas, the intermediate points Curacao, N.W.I.; 
San Juan, P.R.; and the co-terminal points Boston, Mass. ; New 
York, N.Y.- Newark, N.J.; Philadeplhia, Pa.; Baltimore, Md.; 
and Washington, D.C.; and 
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2. beyond Caracas, the intermediate points Curacao and 
Aruba, N.W.I.; Ciudad Trujillo, Dominican Republic; Port-au- 
Prince, Haiti; Santiago, Cuba; Kingston and Montego Bay, Jamaica; 
Camaguey, Cuba; and the terminal point Miami, Fla.; and 


$. beyond Caracas, the intermediate points Aruba, N.W.I.; 
Maracaibo, Venezuela; and Barranquilla, Columbia, and 


(a) beyond Barranquilla, the intermediate points Kingston 
and Montego Bay, Jamaica; Camaguey, Cuba; and the terminal 
point Miami, Fla.; and 


(b) beyond Barranquilla, the intermediate points Balboa, 
C.Z. (Ancon, C.Z., or Panama City, Panama); Kingston and 
Montego Bay, Jamaica; Camaguey, Cuba; and the terminal 
point Miami, Fla.; and 


(c) beyond Barranquilla, the intermediate points Balboa, 


C.Z. (Ancon, C.Z., or Panama City, Panama); David, 
Panama; San Jose, Costa Rica; Managua, Nicaragua; Tegu- 
cigalpa, Honduras; San Salvador, El Salvador; and Guatemala 
City, Guatemala, and 


(i) beyond Guatemala City, the intermediate points Tapa- 
chula, Mexico City, and Tampico, Mexico; Brownsville and 
Corpus Christi, Tex.; and the terminal point Houston, Tex.; 
and 


(ii) beyond Guatemala City, the intermediate point Merida, 
Mexico; and the co-terminal points New Orleans, La., and 
Houston, Tex.; and 


(iii) beyond Guatemala City, the intermediate points Merida, 
Mexico; Havana, Cuba; and the terminal point Miami, Fla.; and 


(iv) beyond Guatemala City, the co-terminal points Los 
Angeles and San Francisco, Calif. ; 
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. Between the terminal point Buenos Aires, Argentina; the inter- 
mediate points (a) Montevideo, Uruguay; Porto Alegre and Sao 
Paulo, Brazil; or (b) Asuncion, Paraguay; Iguassu Falls, Curityba, 
and Sao Paulo, Brazil; and beyond Sao Paulo, Brazil, the intermedi- 
ate points Rio de Janeiro, Victoria, Caravellas, Sao Salvador, 
Aracaju, Maceio, Recife, Natal, Areia Branca, Fortaleza, 
Camocim, Sao Luiz, and Belem, Brazil; Cayenne, French Guiana; 
Paramaribo, Dutch Guiana; Georgetown, British Guiana; and Port 
of Spain, Trinidad; and beyond Port of Spain, Trinidad, as describ- 
ed in "I. A" and "I. B" above. : 

Between the terminal point Miami, Fla., and the terminal point 

Nassau, Bahama Islands. | 


. Between the co-terminal points Miami and Tampa, Fla., the inter- 
mediate point Merida, Mexico, and the terminal point Mexico City, 
Mexico. 


The service herein authorized is subject to the following terms, con- 
ditions, and limitations: 


(1) Notwithstanding any other provision of this certificate, the 
holder shall at all times conduct its operations in accordance with 
all treaties and agreements between the United States and other 
countries, and the exercise of the privileges granted by this certi- 
ficate shall be subject to compliance with such treaties and agree - 
ments and to any orders of the Board issued pursuant to, or for the 
purpose of requiring compliance with, such treaties and agreements. 


| 
(2) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 


terminate, trips at points short of terminal points. 


(3) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
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such point prior to the effective date of this certificate; and may 
continue to maintain regularly scheduled nonstop service between 
any two points not consecutively named herein if nonstop service 
was regularly scheduled by the holder between such points prior to 
the effective date of this certificate. Upon compliance with such 
procedure relating thereto as may be prescribed by the Board, the 
holder may, in addition to the service hereinabove expressly pre- 
scribed, regularly serve a point named herein through any airport 
convenient thereto, and render scheduled nonstop service between 
any two points not consecutively named herein, between which 
service is authorized hereby. 


(4) The holder shall serve Charlotte Amalie, St. Thomas, Virgin 
Islands, only on flights originating at San Juan or points north or 


west thereof and terminating at Port of Spain, Trinidad, or points 
south thereof, or originating at Port of Spain or points south thereof 
and terminating at San Juan or points north or west thereof. 


(5) The holder shall serve St. Croix, Virgin Islands, only on flights 
originating at San Juan or points north or west thereof, and termi- 
nating at Port of Spain, Trinidad, or points south thereof, or 
originating at Port of Spain or points south thereof, and terminating 
at San Juan or points north or west thereof. 


(6) Flights between New Orleans, La., or Houston, Tex., on the 
one hand, and Aruba, N.W.I., Curacao, N.W I., ,or points in 
Colombia or Venezuela, on the other hand, shall also serve Balboa, 
C.Z. 


(7) Flights between Havana, Cuba, and points south of Guatemala 
shall also serve Merida, Mexico, or Guatemala City, Guatemala. 


(8) Flights between points in Jamaica, W.I., on the one hand, and 
Aruba, N.W.I., Curacao, N.W.1., or Caracas, Venezuela, on the 
other hand, shall also serve either Port-au-Prince, Haiti, Ciudad 


| 
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Trujillo, Dominican Republic, Balboa, C.Z., or Barranquilla, 


Colombia. 


(9) The holder shall not carry persons, property, or mail which, 
with respect to the points named herein, originate at Houston, 
Corpus Christi, Brownsville, or New Orleans, and terminate at 
any of the other of said four points. 


(10) The holder shall not carry persons, property, or all which, 
with respect to the points named herein, (a) originate at San Fran- 
cisco, Calif., and terminate at Los Angeles, Calif., or originate 
at Los Angeles, Calif., and terminate at San Francisco, Calif., 

or (b) originate at Miami, Fla., and terminate at Tampa, Fla., 
originate at Tampa, Fla., and terminate at Miami, Fla. : 


(11) The holder shall not carry persons, property, or mail which, 
with respect to the points named herein, originate at Boston, Mass., 
New York, N.Y.- Newark, N.J., Philadelphia, Pa., Baltimore, 
Md., or Washington, D.C., and terminate at any of the other of 
said five points. : 


(12) Flights serving the co-terminal points Boston, Bases , Phila- 
delphia, Pa., Baltimore, Md., or Washington, D.C., shall also 


serve San Juan, P.R. | 
| 

(13) Flights between Miami or Tampa, Fla., on the one hand, and 

Mexico City, Mexico, on the other hand, shall also serve EES 


Mexico. 


The exercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditions, and limitations re- 
quired by the public interest as may from time to time be prescribed 
by the Board. | 

This certificate shall be effective on October 20, 1961: Provided, 
however, That prior to the date on which this certificate would otherwise 
become effective, the Board either on its own initiative or upon the filing 
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of a timely petition or petitions seeking reconsideration of the Board's 
order of July 21, 1961 (Order E-17349), insofar as said order authorizes 
the issuance ofthis certificate may by order or orders extend such 
effective date from time to time. 

The authorization herein to serve the co-terminal points Los Angeles 
and San Francisco, Calif., shall expire on October 22, 1960.2/ 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate to be executed by the Secretary of the Board, and the 
seal of the Board to be affixed hereto, on the 21st day of July, 1961. 


/s/ Harold R. Sanderson 
Secretary 


(SEAL) 
~y & A True Copy: * * * 


y/ The holder has applied in Docket 11609 for renewal of this authori- 
zation. 


EXHIBIT "I" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-10891 


TEMPORARY CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


PAN AMERICAN WORLD AIRWAYS, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, the 


provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 


and the orders, rules, and regulations issued thereunder, to engage in 
foreign air transportation with respect to persons, property, and mail, 


as follows: 


Between the terminal point New York, N.Y. and the terminal 
point Nassau, Bahama Islands. 


The service herein authorized is subject to the following terms, 
conditions, and limitations: 
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(1) Notwithstanding any other provision of this certificate, the 
holder shall at all times conduct its operations in accordance with 
all treaties and agreements between the United States and other 
countries, and the exercise of the privileges granted by this certi- 
ficate shall be subject to compliance with such treaties and agree- 
ments, and to any orders of the Board issued pursuant to, or for 
the purpose of requiring compliance with, such treaties and agree- 


ments. 


(2) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board. 


(3) Upon compliance with such procedures relating thereto as may 
be prescribed by the Board, the holder may, in addition to the 
service hereinabove expressly prescribed, regularly serve a point 
named herein through any airport convenient thereto. : 


(4) The exercise of the authority granted herein shall be subject to 


there being first obtained from the appropriate foreign government 
such operating rights as may be necessary. 


(5) The holder shall not render single-plane service between New 
York, N.Y. and Miami, Fla., via Nassau, nor shall it hold out to 
the public expressly or by course of conduct that it provides service 
between New York, N.Y. and Miami, Fla. | 


The exercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditions and limitations required 
by the public interest as may from time to time be prescribed by the 
Board. : 

This certificate shall be effective sixty days after the date of its 
approval by the President of the United States and shall continue in effect 
for a period of five years: Provided, however, That prior to the date on 
which this certificate would otherwise become effective the Board, either 
on its own initiative or upon the timely filing of a petition or petitions 
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seeking reconsideration of the Board's order of November 9, 1956 
(Order No. E-10891) insofar as such order authorizes the issuance of 
this certificate, may by order or orders extend such effective date from 
time to time. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman and the seal of the Board 
to be affixed hereto, attested by the Secretary of the Board, on the 9th 
day of November, 1956. 


/s/ James R. Durfee 
Chairman 


(SEAL) 
*** A True Copy: * * * 


EXHIBIT "J" 
(Affidavit of George Stillwagon) 


Issued pursuant to 
Order No. E-16286 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route 130 


PAN AMERICAN WORLD AIRWAYS, INC., 
is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Federal Aviation Act of 1958, and the orders, 
rules, and regulations issued thereunder, to engage in overseas and 
foreign air transportation with respect to persons, property, and mail, 
as follows: 


1. Between the co-terminal points San Francisco and Los Angeles, 
Calif., the intermediate point Honolulu, Hawaii, and intermediate 
points within the following areas: 


Midway Island; 
Wake Island; and 
Guam; 
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and (a) beyond Guam, intermediate points within the following areas: 


Philippines; 

Hong Kong; 

Viet Nam; 

Singapore; 

Sumatra; 

Java; 

Federation of Malaya; 
Thailand; and 

Burma; 


and intermediate and terminal points within the portions of India 
and Pakistan lying north of the 20th parallel; 


and (b) beyond Guam, intermediate points within the following areas: 


Japan; 

Hong Kong; 

Viet Nam; 

Singapore; 

Sumatra; 

Java; 

Federation of Malaya; and 
Thailand; 


2. Between the co-terminal points San Francisco and Los Angeles, 


Calif., the intermediate point Honolulu, Hawaii, and intermediate 


points with the following areas: 
American Samoa; 
Fiji; 
New Caledonia; 
New Zealand; 
Australia; and 
Java. 

The approved service plan designating the specific points to be 
served by the holder within each area described above shall be determin- 
ed in accordance with such procedure as may from time to time be pre- 
scribed by the Board. 

The service herein authorized is subject to the following terms, 


conditions, and limitations: 


(1) Notwithstanding any other provisions of this certificate, the 
holder shall at all times conduct its operations in accordance with 
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all treaties and agreements between the United States and other 
countries, and the exercise of the privileges granted by this 
certificate shall be subject to compliance with such treaties and 
agreements and to any orders of the Board issued pursuant to, or 


for the purpose of requiring compliance with, such treaties and 


agreements. 


(2) The holder shall render service to and from each of the points 
in the approved service plan as fixed from time to time and to and 
from each of the points named specifically herein, except as tempo- 
rary suspensions of service may be authorized by the Board; and 
shall not render service to any point not included in the approved 
service plan as fixed from time to time or not included among the 
points named specifically herein. The holder may begin or termi- 
nate, or begin and terminate, trips at points short of terminal 
points. 


(3) The holder may (a) continue to serve regularly any point desig- 
nated in its approved service plan through the ariport last regularly 
used by the holder to serve such point prior to the effective date of 
this certificate; and (b) continue to maintain regularly scheduled 
nonstop service between any two points not consecutively designated 
in its approved service plan if nonstop service was regularly 
scheduled by the holder between such points prior to the effective 
date of this certificate. Upon compliance with such procedure as 
may be prescribed by the Board, the holder may, in addition to the 
service hereinabove expressly prescribed, regularly serve a point 
authorized to be served pursuant to the approved service plan as 
filed from time to time or named specifically herein through any 
airport convenient thereto, and may render scheduled nonstop 
service omitting one or more of the intermediate points authorized 
to be served pursuant to the approved service plan as fixed from 
time to time. 
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| 
(4) The exercise of the authority granted herein shall be subject to 
there being first obtained from the appropriate foreign governments 


such operating rights as may be necessary. | 
| 


(5) The holder may, on flights serving Los Angeles or San Fran- 
cisco, Calif., on the one hand, and Japan, on the other hand, with- 
out compliance with the Board's regulations governing nonstop 
service or suspensions of service, omit service to one or more of 
the following points on any or all flights: Midway Island, Wake 


Island, or Guam. 


The exercise of the privileges granted by this certificate | shall be 
subject to such other reasonable terms, conditions, and limitations re- 
quired by the public interest as may from time to time be prescribed by 


the Board. : 
This certificate shall be effective on March 20, 1961: Provided, 


however, That prior to the date on which this certificate would otherwise 
become effective the Board, either on its own initiative or upon the timely 


filing of a petition or petitions seeking reconsideration of the Board's 
order of January 18, 1961 (Order E- -16286), insofar as such order 
authorizes the issuance of this certificate, may by order or orders ex- 
tend such effective date from time to time. | 

IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate to be executed by the Secretary of the Board, and the seal 
of the Board to be affixed hereto, on the 18th day of January, 1961. 


/s/ Robert C. Lester 
Secretary 


(SEAL) 
vo A True Copy: * * * 


[ Filed July 12, 1962] 


ORDER 
For good cause appearing. 
IT IS HEREBY ORDERED that the motion of Alaska Airlines, Inc. 
for leave to intervene as a defendant be and it hereby is granted. 
July 12, 1962. 


/s/ Alexander Holtzoff 
United States District Judge 


? 


[ Filed July 12, 1962] 


MOTION OF INTERVENER ALASKA AIRLINES, INC., TO 
DISMISS PLAINTIFF'S COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF 


Intervener Alaska Airlines, Inc., moves the court as follows: 
1. To dismiss the action because the complaint fails to state a 
claim against defendants upon which relief can be granted. 
2. To dismiss the action on the ground that the court lacks juris- 
diction over the subject matter of the complaint. 
POGUE & NEAL 


x= * * 


By /s/ James F. Bell 
Attorneys for Intervener 
Alaska Airlines, Inc. 


June 15, 1962. 


[ Filed July 12, 1962] 


MEMORANDUM OF POINTS AND AUTHORITIES | 
OF INTERVENER ALASKA AIRLINES, INC. , IN OPPOSITION 
TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND 
IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY 
JUDGMENT. 


ee eS a 


* * Bd * * 


. The alleged distinctions offered by Pan American as to the Alaska 


Airlines Case, have no merit whatever. 


a. The "separate and independent" certificate concept. 


a 


Pan American's entire case is predicated upon the proposition 
that in determining the scope of the Board's authority under Section 401(g) 
of the Act, Pan American's certificate authorizing service over FAM-20 
must be considered separate and apart from any of its other nine certi- 
ficates authorizing service all over the world. | 

Alaska Airlines vigorously argued this identical point to the Court 
of Appeals in the Alaska Airlines Case in resisting the Board's measure - 
ment of the effect of its deletions of route authority from Alaska Airlines' 
Intra-Alaska certificate against Alaska Airlines entire system authority, 
including the authority contained in the wholly separate certificate authoriz- 
ing service between Seattle/Portland and Fairbanks. Alaska Airlines 
said at p. 41 of its Brief to the Court of Appeals: 


“Petitioner contends, however, that in measuring the ok d the 
Board to alter, amend, or modify a certificate, the scope of the 
deletions must be measured against the totality of the certificate 
from which they are being made. As such, under the specific 
language of Section 401(g), it would be incorrect to measure such 
deletions against a combination of certificates, including those re- 


maining completely unaffected." ! 
| 


The Board in its Brief to the Court of Appeals answered \Alaska 
Airlines' argument as follows: 
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“There is nothing in the statute which suggests that the Board's 
powers are limited by the happenstance of whether the carrier's 
various authorizations are set forth in one or more documents.20/ 
Rather, the Act establishes the certificate of public convenience 
and necessity as the basic method of authorizing a carrier to con- 


duct operation! and we think the Congress in Section 401 (g) 


has reference to the over-all basic authorization rather than the 
particular form which it took 22/ 


20/ Whether a carrier's authorizations are set forth in one or 
more documents turns on such matters as historical accident, dis- 
tinctions between certificates requiring the President's approval 
and those which do not, and administrative convenience. See 
Alaska Route Modification Case, 17 C.A.B. 943, 959 (1953), wherein 
the Board held: 


"Alaska's contention that the Board cannot eliminate entire 
routes or the major part of the authorizations contained in 
any one of its certificates appears to be one of form rather 
than substance. It is immaterial whether the Board elimi- 
nates all of the points on a short route or the same points 
which may be included on a long route. Likewise, it is im- 
material whether the Board eliminates all of the points or 
routes in one of several certificates or the same points or 
routes as a part of one certificate. To hold otherwise 
would be to put a premium on holding many certificates 
for numerous routes and penalize a carrier having one cer- 
tificate authorizing one route regardless of its size or 
complexity.” 
21/ see Section 401 (a), infra, p. 36, Cf. American Airlines v. Civil 
Aeronautics Board, 98 U.S. App. D.C. 348, 235 F.2d 845, 850 (1956). 
22/ See, in this context, Section 401 (f) (infra, p. 36) wherein, upon 
a failure of service, the Board may "direct that such certificate 
shall thereupon cease to be effective to the extent of such service." 


The Court said: 
"We agree with the views expressed by the Board, and its order 
will be affirmed." 285 F.2d 672, 675. 


The practical sense of this holding of the Cou4t of Appeals is evi- 
dent. If the Board can combine route authorities set forth in more than one 
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certificate into one certificate, as it did in the Alaska Route Modification 
Case, supra, and has done in numerous other cases,” it is obvious that 
the extent of its authority to amend or modify route authority should not 
be measured by what happens to be presently contained in one certificate. 
Otherwise, route modifications or amendments would simply be converted 


into a two step process whereby the Board would first, for example, set 
forth all of Pan American's world-wide routes in one certificate and then 


proceed to amend or modify that certificate. 

Viewed in this light, Pan American's reliance upon the Panagra 
Terminal Investigation, 4 C.A.B. 670 (1944) in arguing that the Board's 
action would be unlawful because it would "transform the essential char- 
acter" of Pan American's route FAM-20 has no merit. The proposed 
route adjustments must be measured against Pan American's system 
operations. . Pan American is primarily an international carrier operat- 
ing to foreign countries throughout the world. This is its “essential 
character" -- not an intra-Alaska or Seattle-Portland-Alaska operat ion 
authorized by FAM-20. The termination of authority for FAM-20, as 
proposed by the Board, will not transform one whit the "essential char- 
acter" of Pan American's service. | 

* * * 
Conclusion 

Defendant's Motion For Summary Judgment should be granted and 

plaintiff's Motion For Summary Judgment should be denied. 
Respectfully submitted, 
POGUE & NEAL 


x» * * 


/s/ James F. Bell 
Attorneys for Intervener 
Alaska Airlines, Inc. | 


July 10, 1962 


1/ E.g., Transpacific Route Case, Order No. E-16285, p. 41, where- 


in the authority held by Pan American in two certificates and by United 
Air Lines, Inc., in two certificates was combined into one certificate 
for each carrier. 


[ Filed July 17, 1962] 


OPINION 

William E. Miller, of Washington, D. C., for the plaintiff. 

David C. Acheson, United States Attorney; Joseph M. Hannon and 
Frank Q. Nebeker, Assistant United States Attorneys, all of Washington, 
D. C., for the defendants. 

James F. Bell, of Washington, D. C., for the defendant -intervenor. 


This action is brought by Pan American World Airways, Inc., an 
air carrier, against the members of the Civil Aeronautics Board, for a 
declaratory judgment adjudicating that the Board lacks authority to termi- 
nate a certificate of public convenience and necessity, which authorized 
the plaintiff to engage in air transportation between Seattle, Washington, 
and Fairbanks, Alaska. The plaintiff also seeks an injunction restrain- 
ing the defendants from terminating this certificate and from proceeding 
with an investigation for that purpose. The matter is before the Court 
on cross-motions for summary judgment. 

There are four air carriers operating between Seattle, Washington 
and Fairbanks, Alaska. One of them is the plaintiff, Pan American 
World Airways, Inc., which has been conducting air transportation be- 
tween these cities since August, 1938. A single certificate was issued 
to it by the Civil Aeronautics Board covering this route on July 31, 1946, 
the certificate being numbered, FAM-20. The route runs through Canada, 
with an intermediate stop at Whitehorse. The other three carriers on the 
same route are Northwest Airlines, Inc., which started its operations in 
1946; Alaska Airlines, Inc., which commenced its activities in 1951; and 
Pacific Northern Air Lines, Inc., which also entered the field in 1951. 


1/ The defendants originally filed a motion to dismiss the complaint. 
At the conclusion of the oral argument on this motion, counsel for the 
defendants requested that it be treated as a motion for summary judgment 
as well. Thereupon, counsel for the plaintiff requested an opportunity to 
file a cross-motion for summary judgment. This request was granted 
and the matter was then continued for further oral argument on the ex- 
panded issues. 
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On March 19, 1962, the Civil Aeronautics Board issued an order 
instituting an investigation to determine whether public convenience and 
necessity required, and the Board should order, an alteration, amend- 
ment, modification, suspension, termination, or renewal, in whole or 
in part, of the four certificates just mentioned, "in accordance with the 
tentative conclusions set forth in the attached study."’ The ordering pro- 
visions of this document are preceded by detailed recitals and by what 
amount to findings of fact, conclusions of law, and an opinion. It is stated 
that the Board, as a result of an attached study, has reached “tentative 
conclusions". These conclusions are that the best route structure would 
be either a two-carrier or a three-carrier system, instead of the exist- 
ing four-carrier system. It is set forth that the plaintiff's Alaska air 
service would be terminated, except at Fairbanks, which would be sus- 
pended until 60 days "after the Board's decision in the "Reopened Trans- 
pacific Route case’." It is further stated that the Board tentatively con- 
cluded that the route modifications summarized in the three-carrier 
proposal were required. It is also pointed out that Pan American is no 
longer receiving a subsidy from the Government, while each of the other 
three carriers is in receipt of such a subvention. It is indicated that if 
the Pan American service were eliminated the financial position of the 
other three carriers might be so strengthened as to obviate any necessity 
for further aid to them. In other words, the one air carrier on this 
route that is strong financially, would be excluded entirely in order to 
help its weaker competitors andtherebyrelieve the Government of the 
burden of partially supporting them. It seems strange to penalize the 
strongest air carrier in order to build up its rivals who seem to be in 
need of assistance. The Board made an ex parte decision in camera, and 
then set hearings, giving an opportunity to the affected parties to show 
cause why the decision should not be carried into effect. : 

While the motives of the members of the Board are, of course, 
not in question and their good intentions are undoubted, nevertheless, this 
procedure seems unique and curious. One cannot conceive a judicial 
tribunal first tentatively deciding a case in camera ex ex parte, sce then 
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trying it, putting the burden of proof on the parties who disagree with the 
tentative decision. Such a course seems contrary to the basic traditions 
of the common law and the fundamental concepts of our jurisprudence. 
While the administrative process, which is a recent but necessary 
development in the Anglo-American system of law, differs in many 
respects from the judicial process, nevertheless, the indispensable 
principle that a case must not be pre-judged by the tribunal that is going 
to hear and decide it, must of necessity govern both. 

During the interval between the first and second argument on the 


pending motions, the Board on July 11, 1962 amended its original order 


by attempting to eliminate the word "termination" but, nevertheless, 
repeated its directions for an investigation in order to accomplish the 
same result, "in accordance with the tentative conclusions set forth in the 
attached study.” The "tentative conclusions" remained unchanged. 
Consequently, the second order of the Board has not materially changed 
the issues of the proceeding. 

The plaintiff brought this action for a declaratory judgment and in- 
junctive relief, claiming that the Board lacked legal power to terminate 
the plaintiff's certificate. The defendant moved to dismiss the complaint 
on the ground that the action was premature, in that the plaintiff had 
failed to exhaust its administrative remedies. By changing its motion to 
one for summary judgment, the Government expanded its contentions to 
include an assertion that on the merits the Board had the power to do 
what it proposed to accomplish, namely, to eliminate the plaintiff as an 
air carrier on the route between Seattle, Washington, and Fairbanks, 
Alaska. Leave to intervene as a party defendant has been granted to 
Alaska Airlines, Inc. 

This brings us to a consideration of the pertinent statutory pro- 
visions. An air carrier, being regarded as a public utility, may engage 
in air transportation only on the basis of a certificate of public convenience 
and necessity issued by the Civil Aeronautics Board, 49 U.S.C. $1371. 
Such a certificate is analogous to a franchise. The Congress reserved to 
the Board a limited degree of control over it. Provisions to this effect 
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are found in 49 U.S.C. 81371(g): 


"(g) The Board upon petition or complaint or upon its own initiative, 
after notice and hearings, may alter, amend, modify, or suspend 
any such certificate, in whole or in part, if the public convenience 
and necessity so require, or may revoke any such certificate, in 
whole or in part, for intentional failure to comply with any provision 
of this subchapter or any order, rule, or regulation issued here- 
under or any term, condition, or limitation of such certificate: 
Provided, That no such certificate shall be revoked unless the hold- 
er thereof fails to comply, within a reasonable time to be fixed by 
the Board, with an order of the Board commanding obedience to the 
provision, or to the order (other than an order issued in accordance 
with this proviso), rule, regulation, term, condition, or limitation 
found by the Board to have been violated. Any interested person 
may file with the Board a protest or memorandum in support of 

or in opposition to the alteration, amendment, modification, sus- 
pension, or revocation of the certificate." 


Analyzing this section, we find that authority of two types is conferred 
on the Board over certificates, with certain restrictions and limitations 


in each instance. First, the Board may, after notice and hearing, alter, 
amend, modify, or suspend any certificate, in whole or in part, if the 
public convenience and necessity so require. Second, the Board, after 
notice and hearing, may revoke any certificate, in whole or in part, for 
intentional failure to comply with the law or with any order, rule or reg- 
ulation issued thereunder, or any term, condition, or limitation of the 
certificate. The revocation must be preceded by an order of the Board 
commanding obedience to the provision, order, rule, regulation, term, 
condition, or limitation found to have been violated. Thus, while the 
Board may alter, amend, modify, or suspend a certificate on grounds of 
public convenience and necessity, it may not revoke any certificate ex- 
cept on charges and then only after an opportunity is granted to cure the 
violations found as the basis for the charges. There is no authority to 
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terminate, cancel, or in any other way, to deprive the carrier of a cer- 
tificate. It is clear that this omission is not an inadvertence. A certifi- 
cate of public convenience and necessity, like any other franchise, is 
valuable property and should not be lightly dealt with, once the certificate 
holder starts operations. which necessarily involve a considerable in- 
vestment of funds and create employment. It is obvious that the Congress 
intended to limit and restrict the power of the administrative agency to 


deprive an air carrier of its route. 
That the statutory limitations were intentional, is demonstrated by 
the provision dealing with foreign air carriers, 49 U.S.C. 1372(f). The 


Board was expressly authorized by the Congress to alter, modify, amend, 
suspend, cancel or revoke a permit issued to a foreign air carrier, when- 
ever it found such action to be in the public interest. In other words, 
while a permit issued to a foreign air carrier may be cancelled or revoked 
by the Board in the public interest, a certificate of a domestic air carrier 
may be revoked only on charges. 

The authorities on this point are few, but they clearly sustain this 
interpretation of the statute. 

In Alaska Airlines, Inc. v. C.A.B., 285 F. 2d 672, 673, 109 U.S. 
App.D.C. 230, 231, the Court of Appeals for the District of Columbia 
Circuit expressly recognized the difference between the power of the 
Board to alter, amend, modify. or suspend a certificate on the one hand, 
and to revoke it on the other. On this point the Court made the following 
statement: 


“The statute gives the Board authority to ‘alter, amend, modify, or 
suspend’ a certificate, if the public convenience and necessity so 
require. It gives the Board authority to revoke only for intentional 
failure to comply with a statutory provision, or witha rule, regu- 
lation or order, or with a condition in the certificate." 


In United Air Lines v. C.A.B., 198 F. 2d 100, the Court of Appeals 
for the Seventh Circuit, likewise explicitly distinguished the broad power 
of the Board to amend, modify, or suspend a certificate, from the limited 
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authority to revoke it only on charges. This subject was discussed as 
follows (pp. 105, 106): 


"Under this section of the statute two separate areas are defined 
wherein the Board has authority to act with reference to existing 
certificates. One area involves revocation of certificates for vio- 
lations of the Act or Board regulations or orders, and the other 
involves alterations, amendments, modifications or suspensions 
of existing certificates, in whole or in part, where the public 


convenience and necessity so require." 


"The terms, ‘alter,' 'amend,' and 'modify' do connote some limi- 
tation. In the larger aspect any changes ordered under the Board's 
authority to alter, amend, and modify must be partial and not total. 
Further, the Board cannot be permitted to do piece-meal or step- 
by-step that which it has not power to accomplish in one proceeding." 


The Court emphatically added (p. 108): 


"We agree that the power of the Board to 'suspend’ does not include 
the power to 'revoke.' Had Congress intended to give the power to 
revoke, other than as set forth in Sec. 401(h) for the violation of 
orders and regulations, it could have said so exactly as it did in 


Sec. 402(a) in referring to foreign air carrier permits." 


The Supreme Court has emphasized the fact that Congress intended 
to surround the power to cancel a certificate with well defined restrictions, 
in order that an air carrier might invest money and build up an organiza- 
tion with a feeling of security. While C.A.B. v. Delta Air Lines, 367 
U.S. 316, involved a question different from that presented here, never- 
theless, some expressions of Mr. Chief Justice Warren in that case are 
significant in connection with the present discussion. Thus he said (p. 324): 


"It is clear from the statements of the supporters of the predecessor 
of the Aviation Act - the Civil Aeronautics Act of 1938 - that Con- 
gress was vitally concerned with what has been called 'security of 
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route" - i.e., providing assurance to the carrier that its invest- 


ment in operations would be protected insofar as reasonably pos- 


sible. And there is no other explanation but that Congress de- 
limited the Board's power to reconsider its awards with precisely 
this factor in mind;. . .” 

(Emphasis original.) 


Again, in the same opinion, he made the following observations (p. 325): 


"| . . it seems clear to us that Congress was relatively indif- 
ferent to the fluctuations an award might undergo prior to the time 
it affected practical relationships, but that Congress was vitally 
concerned with its security after the wheels had been set in motion. 
In light of this, we think the result we reach follows naturally: 

to the extent there are uncertainties over the Board's power to alter 
effective certificates, there is an identifiable congressional intent 
that these uncertainties be resolved in favor of the certificated 
carrier and that the specific instructions set out in the statute should 
not be modified by resort to such generalities as ‘administrative 
flexibility’ and ‘implied powers’ ." 


A certificate issued to an air carrier partakes of the nature of a 
valuable franchise. While it is subject to the reserved power to amend 
and suspend, and to a limited authority to revoke on charges, it may not 
be cancelled or forfeited at the will of the Civil Aeronautics Board, even 
if the Board deems that it would be in the public interest so to do. The 
interests of the carrier and of its investors are protected to that extent. 

Manifestly, the Board may not achieve by indirection what it is 
powerless to accomplish directly. It may not avoid the statutory restric- 
tion on its authority by resorting to the device of substituting for the word 
"revoke," some other term that is synonymous or equivalent. A revo- 
cation remains a revocation, even if it is denominated "a termination." 
The word "terminate," which the Board seeks to substitute for "revoke," 
may be used in two different ways. As an intransitive verb, it means, to 
come to an end or to expire; as a transitive verb, it means, to bring to 
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an end, to cancel or to eliminate. Obviously, the Board is employing 
the word in its transitive sense, and then it becomes aa with 
"revoke," "cancel" or eliminate.” 

Thus, in Grant v. Aerodaulics Co., 204 P. 2d 683, 686, a Cali- 
fornia appellate court stated that, "the words ‘terminate,’ revoke’ and 
‘cancel’ as used in a contract "all have the same meaning, namely, the 
abrogation of. . . the contract,. . ." Again, the Court says 
(p.687), "To 'terminate' a contract, . . . means to abrogate so much 
of it as remains unperformed, a gl | 

Similarly in Hampton v. Commercial Credit Corporation (Montana) 
176 P. 2d 270, 279, it was stated that termination or cancellation of a 
contract means the abrogation of so much of it as remains unperformed. 

In other words, "termination" and "cancellation" were deemed equivalent. 

A decision of the Court of Appeals of New York, is on all fours. In 
the Matter of Glenram Wine & Liquor Corp. v. O'Connell, 295 N. Y. 336. 
There the State Liquor Authority sought to "cancel" a license rather than 
"revoke" it, because it was not empowered to do the latter under the 
circumstances. The Court held that "cancellation" and "revocation" 
were closely synonymous, and that the State could not deprive the licensee 
of his rights by calling its action a "cancellation" instead of a "revocation. we 


Naturally, the same considerations would Sy to an attempt P supplant 


the term "revoke" by the word "terminate." 

The tentative conclusion of the Board was that the Alaskan air 
service of Pan American "would be terminated, except at Fairbanks, 
which would be suspended until sixty days after the Board's decision in 
the Reopened Transpacific Route case." It can hardly be seriously con- 
tended that because the Board would terminate the route, except as to the 
Fairbanks terminal, but would suspend the Fairbanks terminal, the entire 
route would not be terminated. It is difficult to understand how it is 
possible to terminate a route with the exception of one of the two termi- 
nals and leave the latter in a state of suspension. A route must have two 
termni. Surely, it is not intended that the plaintiff might maintain intra- 
urban air transportation within the city of Fairbanks, when the suspension 
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would be lifted. Moreover, suspension for an indefinite term, amounts 
practically to a termination. No one can determine when the proceeding 
referred to in the suspension may be decided. Consequently, the device 
of suspending one terminal is meaningless and cannot be successfully 
used to avoid the limitations on revocation. 

Finally, it is argued, apparently as an afterthought, that the plain- 
tiff possesses a number of certificates granted to it by the Board from 
time to time, each covering a different route; that these certificates 
should be considered as a single entity; and that consequently the termi- 
nation of any one of them is but a modification of the entirety, rather than 
the termination of a single certificate. The Court is of the opinion that 
this ingenious contention is untenable. There is no basis in the statute 
for treating all certificates granted to one air carrier as a single group, 
of as a single certificate. The Act, 49 U.S.C. 81371, throughout speaks 
of a certificate in the singular. Subsection (e) specifically provides that 
“each certificate shall specify the terminal points and intermediate points, 
if any, through which the air carrier is authorized to engage in air trans- 
portation." Subsection (g) which has already been discussed at length 
and which relates to modification and suspension, as well as revocation, 
also expressly uses the word "certificate" in the singular. It is clear 
that Congress comtemplated that each certificate should be treated separa- 
tely. 

The reliance of the defendants on the decision of the Supreme Court 


in Delta Air Lines, Inc. v. Summerfield, 347 U.S. 74, in support of its 


contention on this point, is not well founded. That case related to an 
airmail subsidy, which naturally is paid in the discretion of the Govern- 
ment. The Court held that the need of the carrier for pecuniary aid must 
be measured by the entire financial requirement of the carrier and the 
entirety of its operations, rather than by the losses of one division or 
department. The statute expressly requires that in fixing airmail sub- 
sidies, the need of the carrier for financial assistance be considered, 
"together with all other revenue of the carrier" 49 U.S.C. 81376 (b). 
There is no support in this decision for a contention that all certificates 
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owned by the same carrier should be treated as a single certificate for 
the purposes of amendment or revocation. 

In the light of the foregoing discussion, the Court reaches the con- 
clusion that the Board has no legal authority to terminate or recommend 
the termination of the plaintiff's certificate of public convenience and 
necessity, and that the Board is exceeding its statutory authority in 
taking steps to accomplish this result. 

There remains a procedural objection to be considered. The defen- 
dants urge that irrespective of the merits of the plaintiff's contention as 
to its substantive rights, this action may not be maintained on the ground 
that it is premature, and that the plaintiff should first exhaust its admini- 
strative remedy, namely, wait until the Board completes its hearings 
and investigation, makes its final decision, and the President approves 
it. At the outset, it must be noted that while ordinarily orders ‘of the 
Civil Aeronautics Board are subject to review by the Court of Appeals, 

49 U.S.C. $1486, a final order in the present procee ding would not be 
reviewable in this manner. Orders of the Board relating to overseas or 
foreign air transportation are subject to the approval of the President, 

49 U.S.C. 81461. This provision applies in this instance. The Supreme 
Court has held that such orders are not appealable to the Court of Appeals 
on the merits, since the action of the President involves the exercise of 
Executive discretion and may take into consideration such matters as 
national defense and foreign relations, and may be based on information 
not available to the courts, Chicago & Southern Air Lines, Inc. v. Water- 
man Steamship Corp., 333 U.S. 103. Government counsel do not deny 
that any final order of the Board in this proceeding will not be subject 

to review on the merits by the Court of Appeals. 

In British Overseas Airways Corp. v. Civil Aeronautics para: 
decided June 14, 1962, not yet reported, the Court of Appeals for the 
District of Columbia Circuit, while dismissing a petition for a review 
of an order in respect to a foreign air carrier, nevertheless expressly 
noted that its ruling was not to be construedas holding that there may be 


a judicial remedy against administrative or even Presidential action 
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beyond the scope of lawful authority. The petition was dismissed without 
prejudice to any proceeding in the District Court that might be thereafter 
brought. The position of the Government is, however, that an action for 
a declaratory judgment or for an injunction at this stage of the proceed- 
ing, is premature and does not lie until the plaintiff has exhausted his 
administrative remedies. 

Two considerations are involved in determining whether a suit for 
a declaratory judgment may be maintained. The first is whether a cause 
of action for a declaratory judgment is stated. The second is whether in 
the exercise of its discretion the Court should entertain the action, 
since, unlike other civil actions, the courts have discretion to entertain 
or reject a request for a declaratory judgment. 

The very purpose of declaratory judgments is obviously to make 
possible a determination of rights and liabilities before a controversy 
reaches a state at which one of the parties is in a position to sue for a 
remedy. When introduced into the law, declaratory judgments were re- 
garded as a notable advance in legal procedure. The Federal courts may 
grant a declaratory judgment, however, solely if there is an actual con- 
troversy existing between the parties. This qualification is manifestly 
due to the principle that Federal courts may not render advisory opinions 
in view of constitutional limitations, but may decide only actual cases 
and controversies. In this instance, it is clear that an actual controversy 
has arisen. The Board has tentatively decided to terminate the plaintiff's 
certificate. It has announced its intention and has taken steps to carry 
this decision into effect, merely giving an opportunity to the plaintiff to 


show cause to the contrary. The plaintiff claims that legal power to 
terminate the certificate does not exist. There can be no doubt that an 
actual, justiciable controversy has ripened into being. 


In this respect the instant case radically differs from Eccles v. 
People Bank, 333 U.S. 426. There Peoples Bank brought an action for 
a declaratory judgment against the Federal Reserve Board to secure an 
adjudication that a certain regulation of the Board was void. The Bank 
averred that the regulation might have been violated by it, that the 
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quire the withdrawal of the bank from the Federal Reserve System. The 
defendants replied that they had taken no steps to enforce the regulation 
against the bank, and had no present intention of so doing. The Court held 
that the action for a declaratory judgment should not have been entertained, 
since the grievance of the bank was too remote and unsubstantial and too 
speculative in nature to justify either an injunction or a declaration of 
rights. No actual controversy had as yet matured. The Court observed, 
however, (p.434): | 


"A determination of administrative authority may of course be 
made at the behest of one so immediately and truly injured by 2 
regulation claimed to be invalid, that his need is sufficiently com- 
pelling to justify judicial intervention even before the completion 
of the administrative process." 3 


In the case at bar the Civil Aeronautics Board has actually made a 
tentative decision against the plaintiff, has announced its intention to 
effectuate it, and has taken steps to do so. Unlike the situation in the 


Peoples Bank case, here, the controversy has obviously reached an active 


stage at which a declaration of rights is appropriate. 

As stated above, however, it is claimed that the Court should with- 
hold its interposition until the administrative remedy has been exhausted 
and the Board renders a final decision, followed by Presidential approval. 
There are several reasons why this contention should not be sustained. 
While there is a general rule to the effect that ordinarily a party seeking 
relief against administrative action should first exhaust his administra- 
tive remedies, there are well recognized exceptions to this principle. 

The doctrine is frequently applied if it is contended that the administra- 
tive action would be erroneous. The requirement of exhaustion of admini- 
strative remedies has not been invoked, however, in cases in which a 
claim is advanced on substantial grounds that the administrative agency 

is transcending its legal authority, Skinner & Eddy Corp. v. United States, 
249 U.S. 557, 562 (Brandeis, J.); Chambers v. Robertson, 87 U.S. App. 
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D.C. 91, 93; Interior Airways, Inc. v. Wien Alaska Airlines, Inc., 188 
F. Supp. 107, 109. 

Then, too, in this instance no judicial remedy can be sought be- 
tween the time when the Board renders its decision and the date on which 
its order is transmitted to the President for approval, since the statute 
requires that the decision be submitted to the President before its publi- 
cation by the Board, 49 U.S.C. $1461. Consequently, there will be no 
interval between the decision of the Board and final action of the Presi- 
dent during which judicial review can be sought. 

Finally whether an action to review the decision of the President 
would lie is not a question that this Court should determine at this time. 
To intimate any opinion on it would be inappropriate. Suffice it to say, 
however, that serious problems of both adjective and substantive law 


may well arise in connection with any attempt to seek judicial review of 


Presidential action approving an order of the Board.2 It was argued 


by able counsel for the Government that the plaintiff might pursue the 
same course aS was followed in Younstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579, where an action was brought against the Secretary of 
Commerce to enjoin him from carrying out an order of the President. 
With commendable candor, however, counsel for the Government replied 
in the negative to an enquiry propounded by the Court whether he was in 
a position to commit the Government to a concession that such an action 
would lie and that the Government would not interpose any procedural 
objections to it. Manifestly, the plaintiff should not be remitted to a 
problematical remedy at some future date. A person should not be re- 
legated to setting sail ina fragile bark, in order to seek adventure on a 
partially charted sea. 

The Court concludes that under the circumstances of this case, and 
for the reasons heretofore discussed, this action may be maintained at 
this time. 


2 Cf. Mississippi v. Johnson, 4 Wall.475; Georgia v. Stanton, 6 Wall. 


50; Younstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579. 
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Accordingly, the motion of the defendants for summary! judgment 
is denied. The motion of the plaintiff for summary judgment is granted 
to the extent that the Court will render a declaratory judgment that the 
plaintiff's certificate of public convenience and necessity involving the 
route here in question may not be terminated, either directly or indi- 
rectly except in revocation proceedings in accordance with the statute; 
and will grant a permanent injunction against the Civil Aeronautics 
Board restraining such proposed action. The Court will not enjoin the 
progress of the hearings since other matters may possibly be CE 
by the Board in this proceedings. 

Counsel may submit a proposed judgment. 


/s/ ALEXANDER HOLTZOFF 
United States District J udge 


July 16, 1962 


[ Filed July 20, 1962] 
ORDER 


This cause having come on for hearings on defendants' Motion to 


Dismiss and defendants' Motion for Summary Judgment and on plaintiff's 
Cross Motion for Summary Judgment, and the Court having considered 
the memoranda of points and authorities in support thereof and in oppo- 
sition thereto, and having considered the verified complaint, the affidavits 
and exhibits of record, and defendants' Statement of Material Facts as to 
Which There is No Genuine Issue, and it appearing to the Court that defen- 
dants, acting by and through their officers, agents, representatives and 
employees, have instituted the administration proceeding hereinafter 
referred to, are continuing to assert the power hereinafter declared un- 
lawful and may take the action hereinafter enjoined unless so enjoined 

by the Court, and having heard the argument of counsel, and it appearing 
that there are no genuine issues of material fact here involved, and it 
further appearing to the Court that, for the reasons more fully set forth 
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in the Court's Written Opinion of July 16, 1962, the plaintiff is entitled 
to summary judgment to the extent set forth below, it is this 20th day of 
July, 1962, 

ORDERED that defendants’ Motion to Dismiss and for Summary 
Judgment be and the same hereby is denied and it is, 

FURTHER ORDERED that plaintiff's Motion for Summary Judgment 
be and the same hereby is granted to the extent that the Court renders 
declaratory judgment that the Civil Aeronautics Board is without power 
under Section 401(g) of the Federal Aviation Act of 1958 (49 U.S.C. 
1731(g) ) to terminate, directly or indirectly, plaintiff's certificate of 
public convenience and necessity for route FAM-20 except in revocation 
proceedings in accordance with the statute; and hence, that the Board 
may not terminate such certificate of public convenience and necessity for 
route FAM-20 on grounds that such action is required by the public 
convenience and necessity; and it is 

FURTHER ORDERED that the defendants, jointly and severally, 


their officers, agents, representatives, and employees and their succes- 


sors, and all persons in active concert and participation with them, be and 
they hereby are permanently enjoined and restrained from terminating, 
directly or indirectly, plaintiff's certificate of public convenience and 
necessity for route FAM-20 in the proceeding pending before the Board 
in Docket 13436, and it is 

FURTHER ORDERED that the Board has power under Section 401(g) 
of the Federal Aviation Act to alter, amend, modify, or suspend, in whole 
or in part, plaintiff's certificate of public convenience and necessity for 
route FAM-20 if it lawfully finds that the public convenience and necessity 
so-require, and the injunction herein granted is without prejudice to the 
right of the defendants to proceed with the investigation instituted by 
Order E-18120 as limited by the Court's opinion and order herein, and 
to alter, amend, modify, or suspend plaintiff's certificate of public 
convenience and necessity for route FAM-20, in whole or in part, if, at 
the conclusion of said investigation, the Board lawfully finds such action 
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to be required by the public convenience and necessity. | 


| 
/s/ ALEXANDER HOLTZOFF 
United States District J udge 


Agreed to as to form: 


David C. Acheson 
United States Attorney 


Frank Q. Nebeker 
Assistant U. S. Attorney 


O. D. Ozment 
Associate General Counsel 
Civil Aeronautics Board 


James F. Bell 
Counsel for Defendant-Intervenor 


William E. Miller 
Counsel for Plaintiff 


[ Filed September 14, 1962] 
NOTICE OF APPEAL 
Notice is hereby given that Alaska Airlines, Inc., Defendant- 

Intervenor above named, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the Order of the United 
States District Court for the District of Columbia entered in this action on 
July 20, 1962, in favor of the above named Plaintiff and against the above 
named Defendants and Defendant-Intervenor. | 

/s/ James F. Bell | 


Attorney for Appellant 
Alaska Airlines, Inc. 


[ Filed September 14, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 14th day of September, 1962, that the 
defendants hereby appeals to the United States Court of Appeals for the 
District of Columbia from the Order and judgment of this Court entered 
on the 20th day of July, 1962, in favor of plaintiff against said defendants... 


/s/ David C. Acheson _ 
United States Attorney 

CC: William E. Miller, Esquire Attorney for defendants. 
| 
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